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The origin and progress of the English constitution, 
down to the extinction of the house of Plantagenet, 
^ formed a considerable portion of a work published by 
^ me some years since, on the history, and especially the 
1^ laws and institutions, of Europe during the period of the 
^ middle ages. It had been my first intention to have 
prosecuted that undertaking in a general continuation ; 
^ and when experience taught me to abandon a scheme 
projected early in life with very inadequate views of its 
X magnitude, I still determined to carry forward the con- 
I ^ stitutional history of my own country, as both the most 
important to ourselves, and, in many respects, the most 
congenial to my own studies and habits of mind. 

The title which I have adopted appears to exclude all 
matter not referrible to the state of government, or what 
is loosely denominated the constitution. I have, there- 
fore, generally abstained from mentioning, except cur- 
sorily, either military or political transactions, which 
do not seem to bear on this primary subject. It must, 
however, be evident that the constitutional and general 
history of England, at some periods, nearly coincide ; 
and I presume that a few occasional deviations of this 
nature will not be deemed unpardonable, especially 
where they tend, at least indirectly, to illustrate the 
main topic of inquiry. Nor will the reader, perhaps, bo 
of opinion that I have forgotten my theme in those pai-ts 
of the following work which relate to the establismaent 
of the English church, and to the proceedings of the 
state with respect to 'those who have dissented from it; 
facts certainly belonging to the history of our constitu- 
tion, in the large sense of the word, and most im^^^jasa^^. 
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in their application to modem times, for which all 
knowledge of the past is principally valuable. Still less 
apology can be required for a slight verbal inconsistency 
with the title of these volumes in the addition of two 
Supplemental chapters on Scotland and Ireland. This 
indeed I mention less to obviate a criticism which pos- 
sibly might not be suggested, than to express my regret 
that, on account of their brevity, if for no other reasons, 
they are both so disproportionate to the interest and 
importance of their subjects. 

During the years that, amidst avocations of different 
kinds, have been occupied in the composition of this 
work, several others have been given to the world, and 
have attracted considerable attention, relating particu- 
larly to the periods of the Eeformation and of me civil 
wars. It seems necessary to mention that I had read 
none of these till after I had written such of the following 
pages as treat of the same subjects. The three first 
chapters indeed were finished in 1820, before the appear- 
ance of those publications which have led to so much 
controversy as to the ecclesiastical history of the six- 
teenth century ; and I was equally unacquainted with 
Mr. Brodie's * History of the British Empire from the 
Accession of Charles I. to the Eestoration,' while en- 
gaged myself on that period. I have, however, qn a 
revision of the present work, availed myself of the 
valuable labours of recent authors, especially Dr. Lingard 
and Mr. Brodie ; and in several of my notes I have 
sometimes supported myseK by their authority, some- 



have seldom thought it necessary to make more than a 
few verbal modifications in my text. 

It would, perhaps, not become me to offer any obser- 
vations on tiiese contemporaries ; but I cannot refrain 
from bearing testimony to the work of a distinguished 
foreigner, M. Guizot, ' Histoire de la Eevolution d*Angle- 
terre, depuis TAv^nement de Charles I. jusqu'a la Chute 
de Jacques II.,' the first volume of which was published 
in 1826. The extensive knowledge of M. Guizot, and 
his remarkable impartiality, have already been dis- 
played in his collection of memoirs illustrating that 
part of English history ; and I am much disposed to 
believe that, if the rest of his present undertaking shall 




dissent; but I 
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be completed in as satisfactory a maimer as the first 
volmne, he will be entitled to l5ie preference above any 
one, perhaps, of our native writers, as a guide through 
the great period of the seventeenth century. 

In terminating the Constitutional History of England 
at the accession of George III. I have been influenced 
by unwillingness to excite the prejudices of modem 
politics, especially those connected with personal cha- 
racter, which extend back through at least a large portion 
of that reign. It is indeed vain to expect that any com- 
prehensive account of the two preceding centuries can 
be given without risking the disapprobation of those 
parties, religious or political, which originated during 
that period ; but as I shall hardly incur the imputation 
of being the blind zealot of any of these, I have little 
to fear, in this respect, from the dispassionate public, 
whose favour, both in this country and on the con- 
tinent, has been bestowed on my former work, with a 
liberality less due to any literary merit it may possess 
than to a regard for truth, which will, I trust, be found 
equally characteristic of the present. 



June, 1827. 



ADVEBTISEMENT TO THE THIRD EDITION. 



The present edition has been revised, and some use made 
of recent publications. The note on the authenticity of 
the Icon Basilike, at the end of the second volume of 
the two former editions, has been withdrawn ; not from 
the slightest doubt in the author'is mind as to the cor- 
rectness of its argument, but because a discussion of a 
point of literary criticism, as this ought to be considered, 
seemed rather out of its place in the Constitutional 
History of England. 

Aprii, 1832. 
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Many alterations and additions have been made in this 
edition, as well as some in that published in 1842. They 
are distinguished, when more than verbal, by brackets 
and by the date. 

January, 1846. 
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The govemment of England, in all times recorded by 
history, lias been one of those mixed or limited ^^.^^^ 
monarchies which the Celtic and Gothic tribes government 
appear universally to have established in pre- of England, 
ference to the coarse despotism of eastern nations, to 
the more artificial tjTanny of Eome and Constantinople, 
or to the various models of republican polity which 
were tried upon the coasts of the Mediterranean Sea. 
It bore the same general features, it belonged, as 
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2 POLITY OF ENGLAND AT Chap. L 

it were, to the same family, as the governments of 
almost every European state, though less resembling, 
perhaps, that of France than any other. But, in the 
course of many centuries, the boundaries which deter- 
mined the sovereign's prerogative and the people's liberty 
or power having seldom been veiy accurately defined 
by law, or at least by such law as was deemed funda- 
mental and unchangeable, the forms and principles of 
political regimen in these different nations became more 
divergent from each other, according to their peculiar 
dispositions,- the revolutions they underwent, or the 
influence of personal character. England, more for- 
tunate than the rest, had acquired in the fifteenth century 
a just reputation for the goodness of her laws and the 
security of her citizens from oppression. 

This liberty had been the slow fruit of ages, still 
waiting a happier season for its perfect ripeness, but 
already giving proof of the vigour and industry which 
had been employed in its culture. I have endeavoured, 
in a work of which this may in a certain degree be 
reckoned a continuation, to trace the leading events and 
causes of its progress. It will be sufficient in this place 
briefly to point out the principal circumstances in the 
polity of England at the accession of Henry VII. 

The essential checks upon the royal authority were 
Limitations ^ number. — 1. The king could levy no 
of royal sort of ucw tax upou his people, except by the 
authority, grdiot of his parliament, consisting as well of 
bishops and mitred abbots or lords spiritual, and of 
hereditary peers or temporal lords, who sat and voted 
promiscuously in the same chamber, as of representatives 
from the freeholders of each county, and from the bur- 
gesses of many towns and less considerable places, 
forming the lower or commons' house. 2. The previous 
assent and authority of the same assembly were necessary 
for every new law, whether of a general or temporary 
nature. 3. No man could be committed to prison but 
by a legal warrant specifying his offence ; and by an 
usage nearly tantamount to constitutional right, he must 
be speedily brought to trial by means of regular sessions 
of gaol-delivery, 4. The fact of guilt or innocence on a 
criminal charge was determined in a public court, and 
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in the county where the oflfence was alleged to have 
occurred, by a jury of twelve men, from whose unanimous 
verdict no appeal could be made. Ciyil rights, so far 
as they depended on questions of fact, were subject to 
the same decision. 6; The officers and servants of the 
crown, violating the personal liberty or other right 
of the subject, might be sued in an action for damages 
to be assessed by a jury, or, in some C£^ses, were liable 
to criminal process ; nor could they plead any warrant 
or command in their justification, not even the direct 
order of the king. 

These securities, though it would be easy to prove 
that they were all recognised in law, diflfered Difference 
much in the degree of their effective operation, in the ; 
It may be said of the first, that it was now op^tlon 
completely established. After a long conten- of these, 
tion, the kings of England had desisted for near a 
hundred years from every attempt to impose taxes 
without consent of parliament ; and their recent device 
of demanding benevolences, or half-compulsory gifts, 
though very oppressive, and 6n that account just 
abolished by an act of the late usurper Bichard, was in 
effect a recognition of the general principle, which it 
sought to elude rather than transgress. 

The necessary concurrence of the two houses of 
parliament in legislation, though it could not be more 
unequivocally established than the former, had in earlier 
times been more free from all attempt at encroachment. 
We know not of any lawi^ that were ever enacted by our 
kings without the assent and advice of their great council ; 
though it is justly doubted whether the 'representatives 
of the ordinary freeholders, or of the boroughs, had seats 
and suffrages in that assembly during seven or eight 
reigns after the conquest. They were then, however, 
ingrafted upon it with plenary legislative authority ; 
and if the sanction of a statute were required for this 
fundamental axiom, we might refer to one in the 15th 
of Edward II. (1322), which declares that ** the matters 
to be established for the estate of the king and of his 
heirs, and for the estate of the realm and of the people, 
should be treated, accorded, and established in parlia- 
ment, by the king, and by the assent of the prelates. 



4 



KING'S AUTHORITY LIMITED. 



Chap. L 



earls, and barons, and the - commonalty of the realm, 
according as had been before accustomed." ' 

It may not be impertinent to remark in this place, 
that the opinion of such as have &ncied the royal prero* 
gative ^nnder the houses of Plantagenet and Tudor to 
have had no effectual or unquestioned limitations is 
decidedly refuted by the notorious feet that no altera- 
tion in the general laws of the realm was ever made, or 
attempted to be made, without the consent of parliament. 
It is not surprising that the council, in great exigency 
of money, should sometimes employ force to extort it 
from the merchants, or that servile lawyers should be 
found to vindicate these encroachments of power. Im- 
positions, like other arbitrary measures, were particular 
and temporary, prompted by rapacity, and endured 
through compulsion. But if the kings of England had 
been supposed to enjoy an absolute authority, we should 
find some proofe of it in their exercise of the supreme 
function of sovereignty, the enactment of new laws. 
Yet there is not a single instance, from the first dawn of 
OTir constitutional history, where a proclamation, or 
order of council, has dictated any change, however 
trifling, in the code of private rights, or in the penalties 
of criminal offences. Was it ever pretended that the 
king could empower his subjects to devise their freeholds, 
or to levy fines of their entailed lands ? Has even the 
slightest regulation, as to judicial procedure, or any 
permanent prohibition, even in fiscal law, been ever 
enforced without statute ? There was, indeed, a period, 
later than that of Henry VII., when a control over the 
subject's free right of doing all things not unlawful was 
usurped by means of proclamations. These, however, 
were always temporary, and did not affect to alter the 
established law. But though it would be diflffcult to 
assert that none of this kind had ever been issued in 
rude and irregular times, I have not observed any 
under the kings of the Plantagenet name which evi- 

This statute is not even alluded to (1819), p. 282. Nothing can be more 

in Ruffhead's edition, and has been very evident than that it not only establishes 

little noticed by writers on our law or by a legidatlve declaration the present 

history. It is printed in the late edition, constitution of parliament, but recognises 

published by authority, and is brought it as already standing upon a custom of 

forward in the First Beport of the Lords' some length of time. 
Committee on the Dignity of a Peer 
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dently transgress the boundaries of their legal preroga- 
tive. 

The general privileges of the nation were far more 
secure than those of private men. Great violence was 
often used by the various officers of the crown, for which 
no adequate redress could be procured ; the courts of 
justice were not strong enough, whatever might be their 
temper, to chastise such aggressions ; juries, through in-» 
timidation or ignorance, returned such verdicts as were 
desired by the crown ; and,* in general, there was perhaps 
little effective restraint upon the government, except in 
the two articles of levying money and enacting laws. 

The peers alone, a small body, varying from about 
fifty to eighty persons, enjoyed the privileges 
of aristocracy ; which, except that of sitting in society 
parliament, were not very considerable, far law- 
less oppressive. All below them, even Iheir children, 
were commoners, and in the eye of the law equal to 
each other. In the gradation of ranks, which, if not 
legally recognised, must still subsist through the neces- 
sary inequalities of birth and wealth, we find the gentr^^ 
or principal landholders, many of them distinguished 
by knighthood, and all by bearing coat armour, but 
without any exclusive privilege; the yeomanry, or 
small freeholders and farmers, a very numerous and 
respectable body, some occupying their own estates, 
some those of landlords ; the burgesses and inferior 
inhabitq-nts of trading towns ; and, lastly, the peasantry 
and labourers. . Of these, in earlier times, a considerable 
part, though not perhaps so very large a proportion as 
is usually taken for granted?, had been in the ignominious 
state of villenage, incapable of possessing property but 
at the will of their lords. They had, however, gradually 
been raised above this servitude ; many had acquired a 
stable possession of lands under the name of copyholders ; 
and the condition of mere villenage was become rare. 

The three courts at Westminster — ^the King's Bench, 
Common Pleas, and Exchequer— consisting each of four 
or five judges, administered justice to the whole king- 
dom ; the first having an appellant jurisdiction over th« 
second, and the third being in a great uaftsvs^x^ q^^-^j&ssj^^^ 
to causes affecting the cxovnala ^TO^'stH.'^. 
suite i-elating to land, as w^^ii mo^\. o'vSjns^i ^ 



6 



JUSTICES OF ASSIZE. 



Chap. I, 



criminal indictments, could only be determined, so far 

as they depended upon oral evidence, by a jury of the 
county, it was necessary that justices of assize and gaol- 

delivery, being in general the judges of the courts at 

Westminster, should travel into each county, commonly 
twice a year, in order to try issues of fiict, so called in 
distinction from issues of law, where the suitors, ad- 
mitting all essential facts, disputed the rule applicable to 
them.* By this device, which is as ancient ajs the reign 

b The pleadingB, as they are called, or the snhseqaent entry of the Judgment 

written allegations of both parties, whicl^ itself, form the record. 

fonn the basis of a Judicial inquiry, com- This is merely intended to explain 

mence with the dedaration, wherein the the phrase in the text, which commcm 

plaintiff states, either specially or in readers mif^t not clearly underBtand< 

some established form, according to the The theory of special pleading, as it is 

nature of the case, that he has a debt to ge6erally called, could not be further 

demand from, or an injury to be re- elucidated without lengthening this note 

dressed by, the defendant The latter, beyond all bounds. But it all rests upon 

in return, puts in his plea; which, if it the ancient maxim : *' De facto respon- 

amount to a denial of the fkcts alleged dent Jurstores,de Jure Jndices." Perhaps 

in the declaration, must amcbide to the it may be well to add one observation 

country, that is, must refer the whole — that in many forms of action, and those 

matter to a Jury. But if it contain an of most ftequent occurrence in modem 

admission of the fact, along with a legal times, it is not required to state the legal 

Justification of it, it is said to oondude to Justiflcatiou on the pleadings, but to give 

the court; the effect of which is to make it in evidence on the general issue; that 

it necessary for the plaintiff to reply ; in is, upon a bare plea of deniaL In this 

which replication he may deny the facts case the whole matter is actually in the 

pleaded in Justification, and conclude to power of the Jury. But they are gene« 

the country ; or allege some new matter rally bound in conscience to defer, as to 

in explanation, to show that they do not the operation of any rule of law, to what 

meet all the circumstances, concluding is laid down on that head by the Judge ; 

to the court Either party also may de> and when they disregard his directions, 

mur, that is, deny that, although true it is usual to annul the verdict, and grant 

and complete as a statement of facts, the a new triaL There seem tu be some dis- 

declaration or plea is sufficient according advantages in the annihilation, as it may 

to l^w to found or repel the plaintiffs be called, of written pleadings, by their 

suit In the last case it becomes an issue reduction to an unmeaning fonn, which 

in law, and is determined by the Judges, has prevailed in three such important and 

without the intervention of a Jury ; it extensive forms of action as tjectment, 

being a principle that, by demurring, the general OMumpn't, and trover; both as it 

parly aclmowledges the truth of all mat- throws too much power into the hands of 

ters alleged on the pleadings. ' Btit in the Jury, and as it almost nullifies the 

whatever stage of the proceedings either appellant Jurisdiction, which can only be 

of the litigants concludes to the country, exercised where some error is apparent 

(which he is obliged to do whenever the on the fi&ce of the record. But great prac- 

question can be reduced to a disputed tical convenience, and almost necessity, 

fact,) a Jury must be impanelled to de- has generally been alleged as fiir more 

cide it by their verdict These pleadings, than a compensation for these evils.-. 

t#gether with what is called the pottea, [182T.] [This note is left, but the last 

that iSk an indorsement by the clerk of paragraph is no longer so near the truth 

the court wherein the trial has been, re- as it was, in consequence of the altera- 

citing that (tftertcards the cause was so tions subsequently made by the Judges in 

tried, and such a vezdict retomed, with the roles of pleading.] 
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of Henry II., the fundamental privilege of trial hj jury, 
and the convenience of private suitors, as well as ac- 
cused persons, were made consistent with an uniform 
jurisprudence ; and though the reference of every legal 
question, however insignificant, to the courts above 
must have been inconvenient and expensive in a still 
greater degree than at present, it had, doubtless, a 
powerful tendency to knit together the different parts 
of England, to check the influence of feudality and 
clanship, to make the inhabitants of distant coimties 
better acquainted with the capital city and more ac- 
customed to the course of government, and to impair 
the spirit of provincial patriotism and animosity. The 
minor tribunals of each coimty, hundred, and manor, 
respectable for their antiquity and for their effect in 
preserving a sense of freedom and justice, had in a great 
measure, though not probably so much as in modem 
times, gone into disuse. In a few counties there still 
remained a palatine jurisdiction, exclusive of the king's 
courts ; but in these the common rules of law and ttie 
mode of trial by jury were preserved. Justices of the 
peace, appointed out of the gentlemen of each county, 
inquired into criminal chaises, committed offenders to 
prison, and tried them at their quarterly sessions, 
according to the same forms as the judges of gaol- 
delivery. The chartered towns had their separate juris- 
diction under the municipal magistracy. 

The laws against theft were severe, and capital 
punishments unsparingly inflicted. Yet they had little 
effect in repressing acts of violence, to which a rude 
and licentious state of manners, and very imperfect 
dispositions for preserving the public peace, naturally 
gave rise. These were frequently perpetrated or insti- 
gated by men of superior wealth and power, above the 
control of the mere officers of justice. Meanwhile the 
kingdom was increasing in opulence ; the English mer- 
chants possessed a large share of the trade of the north ; 
and a woollen manufacture, established in different 
parts of the kingdom, had not only enabled the legis- 
lature to restrain the import of cloths, but had begun to 
supply foreign nations. The population may probably 
be reckoned, without any material error, at about three 
millions, but by no means distributed in tX\ft ^sssKsa 
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proportions as at present ; the northern connties, espe- 
cially Lancashire and Cumberland, being very ill 
peopled, and the inhabitants of London and West- 
minster not exceeding sixty or seventy thousand.*" 

Such was the political condition of England when 
Henry Tudor, the only living representative of the 
house of Lancaster, though incapable, by reason of the 
illegitimacy of the ancestor who connected him with it, 
of asserting a just right of inheritance, became master 
of the throne by the defeat and death of his competitor 
He VII Bosworth, and by the general submission of 
• the kingdom. He assumed the royal title im- 
mediately after his victory, and summoned a parlia- 
ment to recognise or sanction his possession. The 
circimistances were by no means such as to offer an 
auspicious presage for the future. A subdued party had 
risen from the ground, incensed by proscription and 
elated by success ; the late battle had in effect been a 
contest between one usurper and another ; and England 
had little better prospect than a renewal of that des- 
perate and interminable contention which pretences of 
hereditary right have so often entailed upon nations. 

A parHament called by a conqueror might be pre- 
sumed to be itself conquered. Yet this assembly did 
not display so servile a temper, or so much of the 
Lancastrian spirit, as might be expected. It was ** or- 
dained and enacted by the assent of the lords, and at 
the request of the commons, that the inheritance of the 
crowns of England and France, and all dominions 
appertaining to them, should remain in Henry VII. 
and the heirs of his body for ever, and in none other." 
Words studiously ambiguous, which, while they avoid 
the assertion of an hereditary right that the public 
voice repelled, were meant to create a parliamentary 



" The population for 1486 is estimated 
by comparing a sort of census in 1378, 
when the inhabitants of the realm seem 
to have amounted to about 2,300,000, 
with one still more loose under Eliza- 
beth, in 1588, which would give about 
4,400,000. Making some allowance 
for the more rapid increase in the 
latter period, three millions at the ac- 
cession of Henry VII. is probably not 
too low m etft/mate.— fl now incline to 



rate the population somev^t higber.-*- 
1841.] 

d Rot Pari. Tl. 2t0. Bat the pope's 
bull of dispensation for the king's mar- 
riage speaks of the reahn of England as 
"Jure hsereditaiio ad te lef^timum in illo 
preedeoessorom tooram soccessorem per- 
tinens." Rymer, xiL 294. And all 
Henry's own instrum^ts claim an here- 
ditary rightk of which many proofs ai»- 
peax Yiv^'jiQ^t. 
/ 
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title, before which the pretensions of lineal descent 
were to give way. They seem to make Henry the 
stock of a new dynasty. But, lest the spectre of inde- 
feasible right should stand once more in arms on the 
tomb of the house of York, the two houses of parlia- 
ment showed an earnest desire for the king's marriage 
with the daughter of Edward IV., who, if she should 
bear only the name of royalty, might transmit an undis- 
puted inheritance of its prerogatives to her posterity. 

This marriage, and the king's great vigilance in 
guarding his crown, caused his reign to pass statute for 
with considerable reputation, though not with- 
out disturbance. He had to learn, by the ex- ject under a 
traordinary though transient success of two im- Jong 
posters, that his subjects were still strongly infected 
with the prejudice which had once overthrown the 
family he claimed to represent. Nor could those who 
served him be exempt from apprehensions of a change 
of dynasty, which might convert them into attainted 
rebels. The state of the nobles and gentry had been 
intolerable during the alternate proscriptions of Henry 
VI. and Edward IV. Such apprehensions led to a very 
important statute in the eleventh year of this king's 
reign, intended, as far as law could furnish a prospective 
security against the violence and vengeance of factions, 
to place the 6ivil duty of allegiance on a just and rea- 
sonable foundation, and indirectly to cut away the dis- 
tinction between governments de jure and de facto. It 
enacts, after reciting that subjects by reason of their 
allegiance are bound to serve their prince for the time 
being against every rebellion and power raised against 
him, that ** no person attending upon the king and 
sovereign lord of this land for the time being, and doing 
him true and faithful service, shall be convicted of high 
treason, by act of parliament or other process of law, 
nor suiBfer any forfeiture or punishment ; but that every 
act made contrary to this statute should be void and of 
no effect." * The endeavour to bind future parliaments 
was of course nugatory; but the statute remains an un- 
question^;ble authority for the constitutional maxim that 
possession of the throne gives a sufl&cient title. ^ ^^Sc^ 
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subject's allegiauce, and justifies his resistance of those 
who may pretend to a better right. It was much re- 
sorted to in argimient at the time of the reTolution and 
in the subsequent period/ 

It has been usual to speak of this reign as if it formed 
a great epoch in our constitution ; the king having by 
his politic measures broken the power of the barons who 
had hitherto withstood the prerogative, while the com- 
mons had not yet risen from the humble station which 
they were supposed to have occupied. I doubt, how- 
ever, whether the change was quite so precisely refer- 
able to the time of Henry VII., and whether his policy 
has not been somewhat over-rated. In certain respects 
his reign is undoubtedly an era in our history. It began 
in revolution and a change in the line of descent. It 
nearly coincides, which is more material, with the com- 
mencement of what is termed modem histoiy, as distin- 
guished from the middle ages, and with the memorable 
events that have led us to make that leading distinction, 
especially the consolidation of the great European 
monarchies, among which England took a conspicuous 
station. But, relatively to the main subject of our in- 
quiry, it is not evident that Henry VII. carried the 
authority of the crown much beyond the point at which 
Edward IV. had left it. The strength of the nobUity 
had been grievously impaired by the bloodshed of the 
civil wars, and the attainders that followed them. 
From this cause, or from the general intimidation, we 
find, as I have observed in another work, that no laws 
favourable to public liberty, or remedial with respect to 
the aggressions of power, were enacted, or (so far as 
appears) even proposed in parliament, during the reign 
of Edward IV. ; the first, since that of John, to which such 
a remark can be applied. The commons, who had not 
always been so humble and abject as smatterers in his- 
tory are apt to fancy, were by this time much degene- 
rated from the spirit they had displayed under Edward 

f Blackstone (voL iv. c. 6) has some Blackstone calls in qnestion, is right ; 

rather perplexed reasoning on this sta- and that he is himself wrong in pretend- 

tute, leaning a little towards the de jure ing that " the statate of Henry VII. does 

doctrine, and at best confounding moral by no means command any opposition to 

with obligations. In the latter sense, a king de jure, but excuses the obedience 

whoever sitendB to the preamUe of the paidto aMn^de/octo." 
act win see that Hawkins, whose opinion 
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III. and Richard II. Thus the founder of the line of 
Tudor came, not certainly to an absolute, but a vigorous 
prerogative, which his cautious, dissembling temper and 
close attention to business were well calculated to ex- 
tend. 

The laws of Henry VII. have been highly praised by 
Lord Bacon as " deep and not vtdgar, not statute of 
made upon the spur of a particular occasion for Fines. • 
the present, but out of providence for the future, to make 
the estate of his people still more and more happy, after 
the manner of the legislators in ancient and heroical 
times." But when we consider how very few kings or 
statesmen have displayed this prospective wisdom and 
benevolence in legislation, we may hesitate a little to 
bestow so rare a praise upon Henry. Like the laws of 
all other times, his statutes seem to have had no further 
aim than to remove some immediate mischief, or to pro- 
mote some particular end. One, however, has been 
much celebrated as an instance of his sagacious policy 
and as the principal cause of exalting the royal authority 
upon the ruins of the aristocracy ; I mean the statute of 
Fines (as one passed in the fourth year of his reign is 
commonly called), which is supposed to have given the 
power of alienating entailed lands. But both the inten- 
tion and effect of this seem not to have been justly ap- 
prehended. 

In the first place, it is remarkable that the statute of. ' 
Henry VII. is merely a transcript, with very j^^^^^^ 
little variation, from one of Eichard III., which of its effect 
is actually printed in most editions. It was a»<i™*>^ve- 
re-enacted, as we must presume, in order to obviate any 
doubt, however ill-grounded, which might hang upon the 
validity of Eichard's laws. Thus vanish at once into air 
the deep policy of Henry VII. and his insidious 
schemes of leading on a prodigal aristocracy to its ruin. 
It is surely strange that those who have extolled this 
sagacious monarch for breaking the fetters of landed 
property (though many of them were lawyers) should 
never have observed that whatever credit might be due 
for the innovation should redound to the honour of the 
unfortunate usurper. But Eichard, in truth, had no 
leisure for such long-sighted projects of strengthening a 
throne for his posterity which he could not y^^'okt^^ 
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himseK. His law, and that of his successor, had a 
different object in view. 

It would be useless to some readers, and perhaps dis- 
gusting to others, especially in the very outset of this 
work, to enter upon tiie histoiy of the i^glish law as to 
the power of alienation. But I cannot explain the pre- 
sent subject without mentioning that by a statute in the 
reign of Edward I., commonly called de dords condi- 
tionalibtis, lands given to a man and the heirs of his body, 
with remainder to other persons, or reversion to the 
donor, could not be alienated by the possessor for the 
time being, either from his own issue or from those who 
were to succeed them. Such lands were also not sub- 
ject to forfeiture for treason or felony; and more, 
perhaps, upon this account than from any more enlarged 
principle, these entails were not viewed with favour by 
the courts of justice. Several attempts were successfully 
made to relax their strictness ; and finally, in the reign 
of Edward IV. i it was held by the judges in the £unous 
case of Taltarum, that a tenant in tail might, by what is 
called suffering a common recovery, that is, by means 
of a fictitious process of law, divest all those who were 
to come after him of their succession, and become 
owner of the fee simple. Such a decision was certainly 
for beyond the sphere of judicial authority. The legis- 
lature, it was probably suspected, would not have con- 
sented to infringe a statute which they reckoned the 
safeguard of their families. The law, however, was laid 
down by the judges ; and in those days the appellant 
jurisdiction of the house of lords, by means of which the 
aristocracy might have indignantly reversed the insidi- 
ous decision, had gone wholly into disuse. It became 
by degrees a fundamental principle, that an estate in 
tail can be barred by a common recovery; nor is it 
possible by any legal subtlety to deprive liie tenant of 
this control over his estate. Schemes were, indeed, 
gradually devised, which to a limited extent have re- 
strained the power of alienation; but these do not 
belong to our subject. 

The real intention of these statutes of Eichard and 
Henry was not to give the tenant in tail a greater power 
over his estate (for it is by no means clear that the 
words enable him to bar his isBue lerjra.^ ^ 
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and when a decision 'to that effect took place long after- 
wards (19 H. 8), it was with such difference of opinion 
that it was thought necessary to confirm the interpreta- 
tion by a new act of parliament ;) but rather, by estab- 
lishing a short term of prescription, to put a check 
on the suits for recovery of lands, which, afl:er times 
of so much violence and disturbance, were naturally 
springing up in the courts. It is the usual policy of 
governments to favour possession ; and on this principle 
the statute enacts that a fine levied with proclamations 
in a public court of justice shall after five years, except 
in particular circumstances, be a bar to all claims upon 
lands. This was its main scope ; the liberty of aliena- 
tion was neither necessary, nor probably intended to be 
giveif.* * 

The two first of the Tudors rarely experienced oppo- 
sition but when they endeavoured to levy Exactions of 
money. Taxation, in the eyes of their sub- Henry vil 
jects, was so far from bfeing no tyranny, that it seemed 
the only species worth a complaint. Henry VII. ob- 
tained from his first parliament a grant of tonnage and 
poundage during life, according to several precedents 
of former reigns. But when general subsidies were 
granted, the same people, who would have seen an inno- 
cent man led to prison or ihe scaffold with little atten- 
tion, twice broke out into dangerous rebellions; and as 
these, however arising from such immediate discontent, 
were yet a good deal connected with the opinion of 
Henry's usurpation and the claims of a pretender, it was 
a necessary policy to avoid too frequent imposition of 
burdens upon the poorer classes of the community.'* 

S For these observations on the sta- The principle of breaking down tiie 

tute of Fines I am principally indebted statate de donU was so little established, 

to Reeves's History of the English Law or consistently acted upon, in this reign, 

(iv. 133), a work, especially in the lat- that in 11 H. 1 the Judges held that 

ter volumes, of great research and Judg- the donor of an estate-tail might restram 

ment; a continuation of which, in the the tenant from suffering a recovery, 

same spirit and with the same qualities. Id. p. 159, from the Year .book, 
would be a valuable accession not only h It is said by the biographer of Sir 

to the lawyer's but philosopher's library. Thomas More that parliament refused 

That entails had been defeated by means the king a subsidy in 1502, which he de- 

of a common recovery before the statute, manded on account of the marriage of 

had 1)een remarked by former writers, his daughter Margaret^ at the adTt^ 

and is indeed obvious ; but the subject More, lb.«v JcswX. \.>r«d!o3A:«^ -j^sssa. 

was never put in so clear a \i0it«a\>^ »*'5oT«K«VQcL^x.'^t^«t,aoa ^"t "^^^^^J^ 
Mr. Eeevcs. titosaiX^T^XJoaX-NR^^^^-^^^^ 
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He had reootirse accordingly to the system of benevo- 
lences, or contributions apparently voliintar}% though in 
fact extorted from his richer subjects. These, having 
become an intolerable grievance imder Edward IV., were 
abolished in the only parliament of Eichard III. with 
strong expressions of indignation. But in the seventh 
year of Henry's reign, when, after having with timid 
and parsimonious hesitation suffered the marriage of 
Anne of Brittany with Charlds VIII., he waa compelled 
by the national spirit to make a demonstration of war, 
he ventured to try this unfair and unconstitutional 
method of obtaining aid ; which received afterwards too 
much of a parliamentary sanction By an act enforcing the 
payment of arrears of money which private men had 
thus been prevailed upon to promise.^ The statute, in- 
deed, of Eichard is so expressed as not clearly to forbid 
the solicitation of voluntary gifts, which of course ren- 
dered it almost nugatory. 

Archbishop Morton is &mous for the dilemma which 
he proposed to merchants and others whom he solicited 
to contribute. He told those who lived handsomely 
that their opulence was manifest by their rate of 
expenditure. Those, again, whose course of living was 
less sumptuous, must have grown rich by their economy. 
Either class could well afford assistance to their sove- 
reign. This piece of logic, unanswerable in the mouth 
of a privy councillor, acquired the name of Morton's 
fork. Henry doubtless reaped great profit from these 
indefinite exactions, miscalled benevolences. But, in- 
satiate of accumulating treasure, he discovered other 
methods of extortion, still more odious, and possibly 
more lucrative. Many statutes had been enacted in 
preceding reigns, sometimes rashly or from temporary 
motives, sometimes in opposition to prevailing usages 
which ihey could not restrain, of which the pecuniary 
penalties, though exceedingly severe, were so little 

to the king, declaring that a beardleu by Roper. 

boy, called More, had done more harm i Stat 11 H. 7, c. 10. BaooQ says the 
than all the rest, for by his means all the benevolence was granted by act of par* 
purpose is daahel" This of course dis- liament, which Hmne shows to be a mis- 
pleased Henry, who would not however, take. The preamble of 11 H. Y recites 
he says, " infiinge the ancient liberties it to have been " granted by divers of 
of that house, which woul4 have been yonrsul^ects severally ;" and contains a 
odiously taken." Wordsworth's Eccles. provision that no heir shall be charged 
Biography, il 66, Tbia story is also told on acco\ml of ^ vroixiSafc. 
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enforced as to have lost their terror. These his ministers 
raked out from oblivion ; and, prosecuting such as could 
afford to endure the law's severity, filled his treasury 
with the dishonourable produce of amercements and 
forfeitures. The feudal rights became, as indeed they 
always had been, instrumental to oppression. The 
lands of those who died without heirs fell back to the 
crown by escheat. It was the duty of certain officers in 
every county to. look after its rights. The king's title 
was to be found by the inquest of a jury, summoned at 
the instance of the escheator, and returned into the ex- 
chequer. It then became a matter of record, and could 
not be impeached. Hence the escheators taking hasty 
inquests, or sometimes falsely pretending them, defeated 
the right heir of his succession. Excessive fines were 
imposed on granting livery to the king's wards on their 
majority. Informations for intrusions, criminal indict- 
ments, outlawries on civil process, in short, the whole 
course of justice, furnished pretences for exacting 
money; while a host of dependants on the court, 
suborned to play their part as witnesses, or even as 
jurors, rendered it hardly possible for the most innocent 
to escape these penalties. Empson and Dudley are 
notorious as the prostitute instruments of Henry's ava- 
rice in the later and more unpopular years of his reign ; 
but they dearly purchased a brief hour of favour by an 
ignominious deatii and perpetual infamy.'' The avarice 
of Henry VII., as it rendered his government unpopular, 
which had always been penurious, must be deemed a 
drawback from ttie wisdom ascribed to him ; though by 
his good fortune it answered the end of invigorating his 
power. By these fines and forfeitures he impoverished 
and intimidated the nobility. The earl of Oxford com- 
pounded, by the payment of 16,000 poimds, for the 
penalties he had incurred by keeping retainers in 
livery ; a practice mischievous and illegal, but too cus- 
tomary to have been pimished before this reign. Even 
the king'e clemency seems to have been influenced by 
the sordid motive of selling pardons ; and it has been 
shown that he made a profit of every office in his court, 
and received money for conferring bishoprics." 

k HaU, 502. tiom ^nsamnscec^^. ^^^'^^^^ 

"» Turner's History of EngU»A. VkL wmJoet o"l ^ 
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It is asserted by eaxly writers, though perhaps only 
on conjecture, that he left a sum, thus amassed, of no 
less than 1,800,000 pounds at his decease. This treasure 
was soon dissipated by his successor, who had recourse 
to the assistance of parliament in the very first year of 
his reign. The foreign policy of Henry VIII., far un- 
like that of his father, was ambitious and enterprising. 
No former king had involved himself so frequently in 
the labyrinth of continental alliances. And, if it were 
necessary to abandon that neutrality which is generally 
the most advantageous and laudable course, it is certain 
that his early undertakings against France were more 
consonant to English interests, as well as more honourable, 
than the opposite policy, which he pursued after the 
battle of Pavia. The campaigns of Henry in France and 
Scotland displayed the valour of our ^Eiaglish infantry, 
seldom called into action for fifty years before, and con- 
tributed with other circumstances to throw a lustre over 
his reign which prevented most of his contemporaries 
from duly appreciating his character. But they naturally 
drew tiie king into heavy expenses, and, together witli 
his profusion and love of magnificence, rendered his 
government very burthensome. At his accession, how- 
ever, the rapacity of his father's administration had ex- 
cited such universal discontent, that it was found expe- 
dient to conciliate the nation. An act was passed in 
his first parliament to correct the abuses that had 
prevailed in finding the king's title to lands by escheat." 
The same parliament repealed the law of the late reign 
enabling justices of assize and of the peace to determine 
all offences, except treason and felony, against any sta- 
tute in force, without a jury, upon information in the 
king's name.** This serious innovation had evidently been 
prompted by the spirit of rapacity, which probably some 
honest juries had diown courage enough to withstand. It 
was a much less laudable concession to the vindictive tem- 
per of an injured people, seldom unwilling to see bad 
methods employed in punishing bad men, that Empson 
and Dudley, who might perhaps by stretching the pre- 
rogative have incurred the penalties of a misdemeanor, 

their share in 'the western rebellion of History, i. 38. 
1497, from 2001. down to 20#. Hall, 486. 1 H. 8, c 8.* 
ElUs'a Letters iUustr&tive of EngUsh llH..1,c^ 
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were put to death on a frivolous charge of high irea- 
son.'* 

The demands made by Henry VIII. on parliament were 
considerable, both in frequency and amount, jj^j^gg^jg. 
Notwithstanding the servility of those times it manded by 
sometimes attempted to make a stand against penryvm. 
these inroads upon the public purse. Wolsey camp into 
the house of commons in 1523, and asked for 800,000^., 
to be raised by a tax of one-fifth upon lands and goods, 
in order to prosecute the war just commenced against 
France. Sir Thomas More, then speaker, is said to hav^ 
Ui^ed the house to acquiesce.'* But the sum demanded 
was so much beyond any precedent that all the inde- 
pendent members opposed a vigorous resistance. A 
committee was appointed to remonstrate with the car- 
dinal, and to set forth the impossibility of raising such a 
subsidy. It was alleged that it exceeded all the current 
coin of the kingdom. Wolsey, after giving an uncivil 
answer to the committee, came down again to the house, 
on pretence of reasoning with them, but probably with 
a hope of carrying his end by intimidation. They re- 
ceived him, at More's suggestion, with all the train of 
attendants that usually encircled' the haughtiest subject 
who had ever been known in England. But they made 
no other answer to his harangue than that it was their 
usage to debate only among themselves. These debates 
lasted fifteen or sixteen days. A considerable part of the 
conunons appears to have consisted of tiie king's house- 
hold officers, whose influence, with the utmost difficulty, 
obtained a grant much inferior to the cardinal's requisi- 

P They were convicted by a jury, azMl speech, which he seemn to ascribe to 

afterwards attainted by parliament, but More, anguing more acquaintance with 

not executed for more than a year after sound principles of political economy 

the king's accession. If we may believe than was usual in the supposed speaker's 

Holingshed, the council at Henry VILI.'s age, or even in that of the writer. But 

accession made restitution to some who it is more probable that this is of his own 

had been wronged by the extortion of the invention. He has taken a similar U- 

late reign ; — a singular contrast to their berty on another occasion, throwing his 

subsequent proceedings! This, indeed, own broad notions of religion into an 

had been ei^oined by Henry VII.'s will, imaginary sgeedi of some unnamed mem- 

Buthe had excepted from this restitution her of the commons, though manifestly 

" what had been done by the course and unsuited to the character of the times, 

order of our laws;" which, as Mr. Astle That More gave satisfaction to 

observes, was the common mode of his by his condnsX. \xi ^ 

oppressions. 8L\e\X« oi\Jwfe^aX\i«N»;jo»^^^^ 

1 Lord Herbert inserts an WMile ■ps.v«^A«as^-^*^''e*^'^^* 
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tion, and payable by instalinents in four years. But 
Wolsey, greatly difisatisfled witb this imperfect obe- 
dience, compelled tbe people to pay up the whole subsidy 

at once/ 

No parliament was assembled for nearly seven years 
Illegal ex- Wolscy had already resorted 

acUonsof to more arbitrary methods of raising money 
i52?2d° hy loans and benevolences.* The year before 
iB^- this debate in the commons he borrowed twenty 

' Itoper'8 Life of More. Hall. 686. with.aiidmadetowe,yea,ltiiiajrfDrtane, 
672. This chroDicler, who wrote under ooDtrary to their heart, will, and con- 
Edward yi., is our best witness for the science. Thus hanging this matter, yes- 
events of Henry's reign. Grafton is so terday the more part being the king's aer- 
literally a copyist from him, that it was vants, gentlemen, were there ass emb led ; 
a great mistake to republish this part of and so they, being the nEkore {lart, willed 
his chronicle in the late expensive, and and gave to the king two shUlingi of the 
therefore incomplete, collection; rinoe be ponnd of goods or lands, the best to be 
adds no one word, and omits only a few taken for the king. ' All lands to pay 
ebullitions of Protestant seal which he two shillings of the pound for the laity, 
seems to have considered too warm, to the hii^best The goods to pay two 
Holingshed, though valuable, is later shillings of the pound, for twen^ pound 
than HalL Wolsey, the latter observes, upward; and fhxn forty shillings of 
gave offence to the commons by des> goods to twenty pound to pay sixteen 
canting on the wealth and luxury of the pence of the pound ; and under forty 
nation, *'as though he had repined or shilUngs, every peraon to pay el^t 
disclaimed that any man should &re well, pence. This to be paid in two years, 
or be well clothed, but himself" I have heard no man in my Ufe that can 

But the most authentic memorial of remember that ever there was given to 
what passed on this occasion has Jbeea any one of the kincf s ancestors half so 
preserved In a letter from a member of much at one graunt Nor, I think, there 
the commons to the earl of Surrey (soon was never such a president seen before 
after duke of Norfolk), at that time the this time. I beseeke Almii^ty God it 
king's lieutenant in the north. may be well and peaceably levied, and 

** Please it your good lordships to un- surely payd unto the king's grace, with- 
derstand, that sithence the beghming of out grudge, and especially without looe- 
the parliament there hath been the ing the good will , and true hearts of his 
greatest and sorest hold in the lower But()ects, which I reckcHi a fur greater 
house, for the payment of two shillings treasure for the king than gold and silver, 
of the pound, that ever was seen, I think. And the gentlemen that must take pains 
in any parliament This matter hath to levy this money among the king's 
been debated and beaten fifteen or six- suttjeots, I think, shall have no little bnsi* 
teen days together. The highest neces* ness about the same." Strype's Eodes. 
sity alleged on the klni^s behalf to us Memorials, vol. i. p. 49. This is also 
that ever was heard of; and, on the con- printed in Ellis's Letters illustrative of 
trary, the highest poverty confessed, as English History, i. 220. 
well by knights, esquires, and gentlemen * I may notice here a mistake of Mr. 
of every quarter, as by the commoners, Hume and Dr. Lingard. They assert 
dtizens, and burgesses. There hath been Henry to have received tonnage and 
such hold that the house was like to have poundage several years before it was 
been dissevered; that is to say, the vested In him by the legislature. But it 
knights being of the king's council, the was granted by his first parliament, stat. 
king's servants and gentlemen of the one l H. 8, c 20, as will be found even in 
party; which in so long time were spoken Euffhead's table of contents, though not 

r 
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thousand pounds of the ciiy of London ; yet so insufficient 
did that appear for the king's exigencies, that within 
two months commissioners were appointeid throughout 
the kingdom to swear every man to the value of his 
possessions, requiring a rateable part according to such 
declaration. The clei^, it is said, were expected to 
contribute a fourth ; but I believe that benefices abcTve 
ten pounds in yearly value were taxed at one-third. 
Such unparalleled violations of the clearest and most 
important privilege that belonged to Englishmen excited 
a general apprehension.' Fresh commissioners, however,, 
were appointed in 1525, with instructions to demand 
the sixth part of every man's substance, payable in 
money, plate, or jewels, according to the last valuation.^ 



in the body of his Tolmne ; and the act 
is of conrae printed at length in the great 
edition of the Btatutes. That which pro- 
bably by its title gave rise to the error, 
9 H. 8, c 13, has a different ol^t 

t Hall, 646. This chronicler says 
the laity were assessed at a tenth part 
But this was only so for the smaller 
estates, namely, from 20L to 3001.; for 
from 3002. to lOOOL the contribution 
demanded was twenty marks for each 
1002., and for an estate of 10002. two 
hundred marks, and so in proportion 
upwards. — MS. Instructions to com- 
missioners, penes auctorem. This was, 
*' upon sufficient promise and assurance, 
to be repaid unto them upon such grants 
and contributions lis shall be given and 
granted to his grace at his next parlia- 
ment." lb.— **And they shall practise 
by all the means to them possible that 
such sums as shall be so granted \3y the 
way of loan, be forthwith levied and 
paid, or the most part, or at the least the 
moiety thereof, the same to be paid in as 
brief time after as they can possibly per- 
suade and induce them unto; showing 
unto them that, for the sure payment 
thereof th^y shall have ^Titii^ deli- 
vered unto them under the king's privy 
seal by such person or persons as shall 
be deputed by the king to receive the said 
loan, after the form of a minute to be 
shown unto them by Uie said commis- 
sioners, the tenor whereof is thus : We, 
Henry VIII., by the grace of God, King 
of England and of France, Defendei ot 



Faith, and Lord of Ireland, promise 
by these presents truly ta content and 
repay unto our trusty and well-beloved 
sutiject, A. B., the sum of — , 
which he hath lovingly advanced unto 
us by way of loan, for defence of our 
realm, arid maintenance of our wars 
against France and Scotland : In witness 
whereof we have caused our privy seal 

hereunto to be set and annexed the 

day of——, the fourteenth year of our 
reign."— Ibi The rate fixed on the clergy 
I collect by analogy from that imposed 
in 1526, which I find in another manu- 
script letter. 

A letter in my possession from the 
duke of Norfolk to Wolsey, without the 
date of the year, relates, I believe, to 
this commission of 1525, rather th^n that 
of 1622; it being dated on the 10th 
April, which c^ppean from the contents 
to have been before Easter; whereas 
Easter did not &I1 beyond that day in 
1623 or 1524, but did so in 1626 ; and 
the first commission, being of the four- 
teenth year of the king's reign, must 
have sat later than Easter, 1622. He 
informs the cardinal that firom twenty 
pounds upwards there were not twenty 
in the county of Norfolk who had not 
consented. "So that I see great likeli- 
hood that this grant shall be much more 
than the loan was." It was done, how- 
ever, very reluctantly, as he confesses ; 
" assuring your grace that this^ t***' 
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This demand Wolse j made 
chief citizens of London. 
Btrate, but were warned to 

find money to ooateDt fhe king's high- 
ness." The widBtsnro went fitftber than 
theiloke thought fit to suppose; for in 
a very short time the insarrection of the 
common people took plAoe inSolfolk. In 
another letter from him and the duke of 
Suffolk to the cardinal, they treat this 
rather lightly, and seem to oldect to the 
remission of the oontribution. 

Tliis commission issued soon after the 
news of the battle of Pavia arrived. The 
pretext was the king's intention to lead 
an army into France. Warham wrote 
more freely than the duke of Norfolk as 
to the popular discontent, in a letter to 
Wolsey, dated April 5. ** It hath been 
showed me in a secret manner of my 
ftiends, the people sore grudgeth and 
murmureth, and speaketh cursedly among 
themselves, as iiBu: as they dare, saying 
that they shall never have rest of pay* 
ments as long as some liveth, and that 

' they had better die than to be thus con- 
tinually handled, reckoning themselves, 
their children, and wives, as desponUt, 
and not greaUy caring what they do, or 
what becomes of them. • • • Further I 
am informed that there is a grudge newly 
now resuscitate and revived in the minds 
of the people; for the loan is not repaid 
to them upon the first receipt of the grant 
of parliamrat, as it was promised them 
by the conunlsslaners, shoeing them the 
king's grace's instructions, containing the 
same, signed with his grace's own hand 
in. summer, that they fear not to speak, 
that they be continually beguiled, and no 
promise is kept unto them ; and there- 
upon some of them suppose that If this 
gift and grant be once levied, albeit the 
king's grace go not beyond the sea, yet 
nothing shall be restored again, albeit 
they be showed the contrary. And gene- 
rally it is reported unto me, that for the 
most part every man saith he will be 
contented if the klns^s grace have as 
much as he can spare, but verily many 
say they be not able to do as they be 
required. And many denieth not but 
they will give the king's grace according 
to their power, but they will not anywise 

gfre at other men's appointments, which 



in peiBon to the mayor and 
They attempted to remon- 
beware, lest it might for- 

knowetfa iiot their needs. • • • • I have 

heard say, moreover, that when the people 
be commanded to make fires and tokens 
of Joy for the taking of the Frendi Ung, 
divers of them have spoken that th^ 
have more cause to weep than to r^ioe 
thereat. And divera, as it hath been 
showed me secretly, have wished openly 
that the Frendi Ung were at hU liberty 
again, so as there were a good ptace, 
and the king shonld not attempt to win 
France, the winning whereof should be 
more chaigeful to England than proOt^ 
able, and the keeping thereof much more 
chargeM than the winning. Also it hath 
been told me secretly that divera have 
recounted and repeated what infinite 
sums of money the king's grace bath 
spent already in invading of Fhuice,oDce 
in his own royal person, and two other 
sundry times by his several noUe cap- 
tains, and little or nothing in oomparison 
of his costs hath prevailed; inaomndi 
that the king's grace at this hour hath 
not one foot of hmd more fan France than 
his most noble father had. which lacked 
no riches or wisdom to win the Ungdom 
of France, if he had thought it ezpe* 
dient" The archbishop goes on to ob- 
serve, rather oddly, that ** he would that 
the time had suffered that this practising 
with the people for so great sums might 
have been qiared till the cuckoo time 
and the hot weather (at which time mad 
brains be wont to be most bnqr) had been 
overpassed." 

Warham dwells, in another letter, on 
the great difficult tiie clergy had tn 
making so large a payment as was re- 
quired of them, and their unwiUingneea 
to be sworn as to,the value of their goods. 
The archbishop seems to have tboni^t it 
passing strange that people would be so 
wrongheaded about their money. **I 
have been," bo says, in tliis shire twenty 
yean and above, and as yet I have not 
seen men but would be conformable to 
reason and would be induced to good order 
till this time ; and what shall cause them 
now to iUl into these wilfta and indis- 
creet ways I cannot tell, except poverty 
and decay ot«a^)iito3DCA\)«^c»ajBe of it." 
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tune to cost some their heads." Some were sent to prison 
for hasty words, to which the smart of injury excited 
them. The clergy, from- whom, according to usage, a 
larger measure of contribution was demanded, stood upon 
their privilege to grant their money only in convocation, 
and denied the right of a king of England to ask any 
man's money without authority of parliament. The rich 
and poor agreed in cursing the cardinal as the subverter 
of their laws and liberties ; and said, if men should 
give their goods by a commission, then it wonld be worse 
than the taxes of France, and England should be bond, 
and not free." * Nor did their discontent terminate in 
complaints. The commissioners met with forcible oppo- 
sition in several counties, and a serious insurrection 
broke out in Sufiblk. So menacing a spirit overawed 
the prond tempers of Henry and his minister, who found 
it necessary not only to j«rdon all those concerned in 
these tumults, but to recede altogether upon some fri- 
volous pretexto from the ill^al exaction, revoking the 
commissions, and remitting all sums demanded under 
them. They now resorted to the more specious request 
of a voluntary benevolence. This also the citizens of 
London endeavoured to repel, by alleging the statute of 
Bichard III. But it was answered, that he was an 
usurper, whose acts did not oblige a lawful sovereign. It 
does not appear whether or notWolsey was more successful 
in this new scheme; but, generally, rich individuals 
had no remedy but to compound with the government. 

No very material attempt had been made since the 
reign of Edward III. to levy a general imposition with- 
out consent of parliament, and in the most remote and 
irregular times it would be difficult to find a precedent 
for so universal and enormous an exaction ; since tal- 
lages, however arbitrary, were never paid by the barons 
or fr^holders, nor by their tenants; and the aids to 
which they were liable were restricted to particular 
oases. If Wolsey, therefore^ could have procured the 
acquiescence of the nation under this yoke, there would 
probably have been an end of parliaments for all ordinary 
purposes, though, like the states general of France, they 

« Hall, 698. These expressions, and the writeta ^Jofc ^fiaMwssSo^ ««!^sss^ ^ 
numberless others might be found, %\iovr not %?^nBSK.ol oNra^'^'SCTssasss*.^^ 
the fiiUacy of Home's hasty aaaeTtiou \bat tt^ft «Qmi Ql^CxwiKfe. 
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might still be convoked to give weight and security 
to great innovations. We cannot, indeed, doubt that 
the unshackled condition of hia friend, though rival, 
Francis I., afforded a mortifying contrast to Henry. 
« Even under his lyrannical administration there was 
enough to distinguish the king of a people who submitted 
in murmuring to violations of their known rights from 
one whose subjects had almost foigotten that they ever 
possessed any. But the courage and love of freedom 
natural to the English commons, speaking in the hoarse 
voice of tumult, though very ill supported by their 



If we justly regard with detestation the memory of 
Acta of tihiose ministers who have aimed at subverting 
parliament the liberties of their country, we shall scarcely 
S^^^ approve the partiality of some modem his- 
ft-om his torians towards cardinal Wolsey ; a partiality, 
too, that contradicts the genend opinion of hia 
contemporaries. Haughty beyond comparison, negligent 
of the duties and decorums of his station, profose as well 
as rapacious, obnoxious alike to his own order and to 
the laity, his fall had long been secretly desired by the 
nation, and contrived by his adversaries. His generosity 
and magnificence seem rather to have dazzled succeeding 
ages than his own. But, in fact, his best apology is the 
disposition of his master. The latter years of Henry's 
reign were far more tyrannical than those during which 
he listened to the counsels of Wolsey ; and thou^ this 
was principally owing to the peculuur circumstances of 
the latter period, it U but equitable to allow some praise 
to a minister for the mischief which he may be presumed 
to have averted. Had a nobler spirit animated the par- 
liament which met at the era of Wolsey's ML, it might 
have prompted his impeachment for gross violations of 
liberty. But these were not the offences that had for- 
feited his prince's, fovour, or that they dared bring to 
justice. They were not alwent, perhaps, from the recol- 
lection of some of those who took a piart in prosecuting 
the fallen minister. I can discover no better apology for 
Sir Thomas More's participation in impeaching Wolsey 
on articles so frivolous that they have served to redeem 
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his fame wiih later times than his knowledge of weightier 
offences against the common weal which could not be 
alleged, and especially the commissions of 1525/ But 
in truth this parliament showed little outward disposi- 
tion to object any injustice of such a kind to the car- , 
dinal. They professed to take upon themselves to give 
a sanction to his proceedings, as if in mockery of their 
own and their country's liberties. They passed a statute, 
the most extraordinaiy, perhaps, of those strange times, 
wherein "they do, for themselves and all the whole 
body of the readm which they represent, freely, liberally, 
and absolutely, give and grant unto the king's highness, 
by authority of this present parliament, all and every 
sum and simis of money which to them and every of 
them is, oughfc, or might be due, by reason of any 
money, or any other thing, to his grace at any time 
heretofore advanced or paid by way of trust or loan, 
either upon any letter or letters under the king's privy 
seal, general or particular, letter missive, promise, bond, 
or obligation of re-payment, or by any taxation or other 
assessing, by virtue of any commission or commissions, 
or by any other mean or means, whatever it be, here- 
tofore passed for that purpose." • This ' extreme ser- 
viliiy and breach of trust naturally excited loud mur- 
murs; for the debts thus released had been assigned 
over by many to their own creditors, and, having all the 
security both of the king s honour and legal obligation,' 
were reckoned as valid as any other property. It is said 
by Hall that most of this house of comilnons held offices 
under the crown. This illaudable precedent was re- 
membered i^ 1544, when a similar act passed, releasing 

' The word impeachment is not very prosecation, at least for the present This 

accorately applicable to these proceedings also I find to be Dr. Lingard's opinion, 
against Wolsey; since the articles were * Bot ParL vi. 164. Burnet, Appen- 

first presented to the upper house, and diz, Na 31. "When this release of the 

sent down to the commons, where Crom- loan," says Hall, *' was known to the 

well so ably defended his &llen master commons of the realm. Lord t so they 

that nothing was done upon them, grudged and spake ill of the whole par- 

** Upon this honest beginning," says lord liament ; for almost every man counted 

Herbert, Cromwell obUdned his first on his debt, and reckoned surely of the 

repntaticHi." I am disposed to CQuJecture, payment of the same, and therefore some 

from GramweU's character and that of made Uieir wills of tiie same, and some 

the house of commons, as well as from other did set it over to other for debt; 

some passages of Henry's subsequent be- and so many metw Vs«,Xss 

haviour towards the cardinal, that It w%a cKoatidi ^bkbi %fawi \» m^T«ss».>sc*. nj^k^s 

not the king's intenUon to foUowTxptliia 'w«ATMkT«o»dL'sr 'SA^i. 
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to the king all moneys bonowed by him since 1542, with 
the additional provision, that if he should have already 
dischai^ed any of these debts, the party or his heirs 
should repay his majesty.* 

Henry had once more recourse, about 1545, to a 
A benevo- general exaction, miscalled beneyolence. The 
lence again council's instructions to the commissionerB em- 
exacted. ployed in levying it leave no doubt as to its 
compulsory character. They were directed to incite all 
men to a loving contribution according to the rates of 
their >eubstance, as they were assessed at the last subsidy, 
calling on no one whose lands were of less value than 
40$. or whose chattels were less than 152. It is inti- 
mated that the least which his majesty could reasonably 
accept would be twenty pence in the pound on the 
yearly value of land, and half that sum on moveable 
goods. They are to summon but a few to attend at one 
time, and to commune with every one apart, " less 
some one unreasonable man, amongst so many, forget- 
ting his duty towards God, his sovereign lord, and his 
country, may go about by his malicious frowardness to 
silence all the rest, be they never so well disposed." 
They were to use good words and amiable behaviour," 
to induce men to contribute, and to dismiss the obedient 
with thanks. But if any person should withstand their 
gentle solicitations, allegmg either poverty or some 
other pretence which the commissioners should deem 
unfit to be allowed, then, after £Etilure of persuasions 
and reproaches for ingratitude, they were to command 
his attendance before the privy council, at such time as 
they should appoint, to whom they were to certify his 
behaviour, enjoining him silence in the mean time, that 
his evil example might not corrupt the better disposed.*" 

b Stat 36 H. 8, c. 12. I find In a Appendix, a 119. The srans raised from 

.manuscript which seems to liave been different counties for this benevolence 

copied from an original in the exchequer, afford a sort of criterion of their relative 

that the moneys thus received byway of (^ulenoe. Somemet gave 68072L; Kent, 

loan in 1543 amounted to 1 1 0.147L lis. 8d. Mill*, Suffolk, 4512L ; Norfolk. 40462. ; 

There was also a sum called devotion Devon, 45272.; Esmx, 60611.; but Lan- 

money, amounting only to 10032b 8«. 3dL, caster only 6602., and Camberland 6742. 

levied in 1644, "of the devoUon of his The whole produced 119,6812. It. 6<L, 

highness's sut^jects for Dtfence <f Chrit' besides arreazs. In Haynes's State Ba- 

tendom against the Turk." pers, p. 64, we find a cnxioas minute of 

" Lodge's Illustrations of British His- secretaiy Paget, containing reasons why 

toiyr, I 71 J, Stijpe'a Ecdes. Memorials, it was bett«i to fgattlM money wanted by 
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It is only througli the accidental publication of some 
family papers that we have become acquainted with this 
document, so curiously illustrative of ^e government of 
Henry VIH. From the same authority may be exhi- 
bited a particular specimen of the consequences that 
awaited the refusal of this benevolence. One Richard 
Eeed, an alderman of London, had stood alone, as is 
said, among his fellow-citizens, in refusing to contribute. 
It was deemed expedient not to overlook this Qppj^ggj^g 
disobedience ; and the course adopted in punish- treatoent 
ing it is somewhat remarkable. The English 
army was then in the field on the Scots border. Beed 
was sent down to serve as a soldier at his own charge ; 
and the general, sir Ealph Ewer, received intimations to 
employ him on the hardest and most perilous duty, and 
subject him, when in garrison, to the greatest privations, 
that he might feel the smart of his foUy and sturdy dis- 
obedience, " Finally," the letter concludes, ** you 
must use him in all things according to the sharpe disci- 
plyne militar of the northern wars." ^ It is natural to 
presume that few would expose themselves to the treat- 
ment of this unfortunate citizen ; and that the commis- 
sioners whom we find appointed two years afterwards in 
every county, to obtain from the king's subjects as much 
as they would willingly give, if they did not always find 
perfect readiness, had not to complain of many peremp- 
tory denials.* 

Such was the security that remained against arbitrary - 
taxation under the two Henries. Were men's 
lives better protected from unjust measures, ^iSJ*"** 
and less at the mercy of a iealous court ? It executions 

. -I i . • A 1 for treason. 

cannot be necessary to expatiate very much on 
this subject in a work that supposes the reader's ac- 
quaintance with the common facts of pur history ; yet it 
would leave the picture too imperfect, were I not to 
recapitulate the more striking instances of sanguinary 
injustice, that have cast so deep a shade over the memory 
of these princes. 

means of a benevolence than tkrot^ having heea taken by the Soots, vas 
parliament Bathe does not hint at any compelled to pay much more for his 
difficulty of obtaining a parliunentaiy ransom than the benevolence ToofuxftA.^ 
grant him. , . 

d Lodge, p. 80. Lord Herbert m«v. * -Ryo^st, t.^.'^.^. '^'««^ 
tions this stoiy, and observes, that BfccA '^jeax VQsv^«su v^^fe- 
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The duke of Clarence, attainted in the reign of his 
Earl of brother Edward lY., left one son, whom his 
Warwick, tincle restored to the title of earl of Warwick. 
This hoy, at the accession of Henry YII., being then 
about twelve years old, was shut up in the Tower. 
Fifteen years of captivity had elapsed, when, if we trust 
to the common story, having unfortunately become ac- 
quainted with his fellow-prisoner Perkin VVarbeck, he 
listened to a scheme for their escape, and would probably 
not have been averse to second the ambitious views of 
that young man. But it was surmised, with as much 
likelihood as the character of both parties could give it, 
that the king had promised Ferdinand of Aragon to 
remove the earl of Warwick out of the way, as the con- 
dition of his daughter's marriage with the prince of 
Wales, and the best means of securing their inheritance. 
Warwick accordingly was brought to trial for a con- 
spiracy to overturn the government ; whic^ he was in- 
duced to confess, in the hope, as we must conceive, and 
perhaps with an assufance, of pardon, and was immedi- 
ately executed. 
Tlie nearest .heir to the house of York, after the queen 
£ariof ber children and the descendants of the 

Suffolk, duke of Clarence, was a son of Edward IV.'s 
sister, the earl of Suffolk, whose elder brother, the earl 
of Lincoln, had joined in the rebellion of Lambert 
Simnel, and peiished at the battle of Stoke. Suffolk, 
having killed a man in an affray, obtained a pardon, 
which the king compelled him to plead in open court at 
his arraignment. This laudable impartiality is said to 
have given him offence, and provoked his flight into the 
Netherlands ; whence, being a man of a turbulent dis- 
position, and partaking in the hatred of his family 
towards the house of Lancaster, he engaged in a con- 
spiracy with some persons at home, which caused him to 
be attainted of treason. Some time afterwards, the arch- 
duke Philip, having been shipwrecked on the coast of 
England, found himself in a sort of honourable detention 
at Henry's court. On consenting to his departure, the 
king requested him to send over the earl of Suffolk ; and 
PhiHp, though not insensible to the breach of hospitality 
exacted from him, was content to satisfy his honour by 
obtaining a promise that the pmom^T^^ «kQ\iId be 
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spared. Henry is said to have Teckoned this engagement 
merely personal, and to have left as a last injunction to 
his successor, ihat he shotdd carry into effect the sen^ 
tence against Suffolk. Though this was an evident vio- 
lation of the promise in its spirit, yet Henry Vlll., after 
the lapse of a few years, with no new pretext, caused 
him to be executed. 

The duke of Buckingham, representing the ancient 
family of Stafford, and hereditary high constable 
of England, stood the first in rank and con- Bucking-; ' 
sequence, perhapa in riches, among the nobility. 
But being too ambitious and arrogant for the age in which 
he was bom, he drew on himself the jealousy of the king 
and the resentment of Wolsey. The evidence on his trial 
for high treason was almost entirely confined to idle and 
vaunting language, held with servants who betrayed his 
confidence, and soothsayers whom he had believed. As 
we find no other persons charged as parties with him, it 
seems manifest that Buckingham was innocent of any 
real conspiracy. His condemnation not only gratified 
the cardmal's revenge, but answered a very constant 
purpose of the Tudor government, that of intimidating 
the great fiunilies from whom the preceding dynasty had 
experienced so much disquietude.' 

The execution, however, of Suffolk was at least not 
contrary to law; and even Buckingham was jje^tjeag^^jj 
attainted on evidence which, according to the created by 
tremendous latitude with which the law of 
treason had been construed, a court of justice could not 
be expected to disregard. But after the fall of Wolsey, 
and Henry's breach with the Eoman see, his fierce tem- 
per, strengthened by habit and exasperated by resistance, 
demanded more constant supplies of blood ; and many 
perished by sentences which we can hardly prevent 
ourselves from considering as illegal, because ^e statutes 
to which they might be conformable seem, fr^m their 
temporary duration, their violence, and the passiveness 



f Hall, 622. Home, who is fitvomnble adds, that his crime proceeded more from 
to Wolsey, says, There to no reason to indiscretion than deliberate malice. In 
think the sentence against Bnctdngham ftu^t, the condemnation of this 
unjust" But no one who reads the trial was owUv\t^o'^Q^ifcl'^^5«a^EQ^ss^^ 
will find any evidence to satisfy a Teaaoti- on «iec<v«is& \«iK!e«t qI^^vsbtj . 
able mind ; and Home hlmaelf aoon attei 
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of the parliaments that enacted them, raUier like arbi- 
trary invasions of the law than alterations of it By an 
act of 1534 not only an oath was imposed to Tnaintain 
the succession in the heirs of the king's second marriage, 
in exclusion of the princess Maiy, bat it was made high 
treason to deny that ecclesiastical supremacy of Ihe 
crown, which, till about two years before, no one had 
ExecuUona ^^^^ Ventured to assert.' Bishop Fisher, the 
of Fisher most inflexibly honest churchman who filled a 
and More, -j^gh station in that age, was beheaded for this 
denial. Sir Thomas More, whose name can ask no epi- 
thet, underwent a similar fiaite. He had offered to take 
the oath to maintain the succession, which, as he justly 
said, the legislature was competent to alter ; but pru- 
dently avoided to give an opinion as to the supremacy, 
till Eich, solicitor-general, and afterwards chancellor, 
elicited, in a private conversation, some expressions 
which were thought sufficient to bring him within the 
fangs of the recent statute. A considerable number of 
less distinguished persons, chiefly ecclesiastical, were 
afterwards executed by virtue of this law. 

The sudden and harsh innovations made by Henry in 
religion, as to which eveiy artifice of concealment and 
delay is required, his destruction of venerable establish- 
ments, his tyranny over the recesses of the conscience, 
excited so dangerous a rebellion in the north of England 
that his own general, the duke of Norfolk, thought it 
absolutely necessary to employ measures of conciliation.*' 

s [25 H. 8, c 22. This is not aoca- veralothera, snffered death an this cxm- 
rately stated. This act does not make straction. See this fnliy explained in 
it treason to deny the ecclesiastical su- the 2tth volnme of the ArduBologIa, by 
premacy, which is not hinted in any part Mr. Brace. 184ft.] 
of it; but makes a refusal to take the h Several letters that passed between 
oath to maintain the succession in the the council and duke of Norfolk (Hard- 
issue of the king's marriage with Anne wicke S(ate Papers, i. 28, kc) tend to 
Boleyn misprition of treason ; and on this confirm what some bistoriaos have hinted. 
More and Fisher, who scrupled the pre- that he was suspected of leaning too 
amble to the oath, denying the pope's favourably towards the rebels. The king 
right of dispensation, though they would was most unwilling to grant a free par- 
have sworn to the succession itself, as a don. Norfolk is told, " If you could, by 
legislative enactment, were convicted and any good means or possible dexterity, 
imprisoned. But a subsequent statute, reserve a veiy few persons for punish- 
26 H, 8, c. 13, made it high treason to ments, you should assuredly administer 
wish by words to deprive the king of his the greatest pleasore to his bigness that 
title, name, or dignity ; and the appella* could be imagined, and much in the same 
tion Supreme Head being part of this advance your own honour."— P. 32. He 
title, not only More and Fisher, but ee- most bave tbcsraucJit b&msalf bi dancer 
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The insurgents laid down their arms on an unconditional 
promise of amnesty. But another rising having occurred 
in a different qnarfcer, the king made use of this pretext 
to put to death some persons of superior rank« who, 
though they had, voluntarily or by compulsion, partaken 
in the first rebellion, had no concern in the second, and 
to let loose military law upon their followers. Nor was 
his vengeance confined to those who had evidently been 
guilty of these tumults. It is, indeed, unreasonable to 
deny that there might be, nay, there probably were, 
some real conspirators among liiose who suffered on 
scaffolds of Henry. Yet in the proceedings against the 
countess of Salisbury, an aged woman, but obnoxious as 
the daughter of the duke of Clarence and mother of 
Beginald Pole, an active instrument of the pope in fo- 
menting rebellion,* against the abbots of Beading and 
Glastonbury, and others who were implicated in charges 
of treason at this period, we find so much haste, such 
neglect of judicial forms, and so bloodthirsty a deter- 
mination to obtain convictions, that we are naturally 
tempted to reckon them among the victims of revenge or 
rapacity. 

It was probably during these prosecutions that Crom- 
well, a man not destitute of liberal qualities, but ^j^^^j^ 
who is liable to the one great reproach of hav- 
ing obeyed too implicidy a master whose commands 
were crimes, inquired of the judges whether, if par- 
liament should condemn a man to die for treason without^ 
hearing him, the attainder could ever be disputed. They 
answered that it was a dangerous question, and that par- 

trom some of these letters which indicate severities towards the monasteries in that 

the king's distrust of him. He had le- part of England, 

commended the employment of men of i Pole, at his own solicitation, was 

high rank as lords of the marches, instead appointed legate to the Low Ckrantries in 

of the rather inferior persons whom the 1537, with the sole otject of keeping alive 

king had lately chosen. This called down the flame of the northern rebellion, and 

on him rather a wann reprimand (p. 39); exciting foreign powers, as well as the 

for it was the natural policy of a despotic English nation, to restore religion by 

court to restrain the ascendency of great force, if not to dethrone Henry. It is diffi- 

families ; nor were there wanting very cult not to suspect that he was influenced 

good reasons for this, even if the public by ambitious views in a proceeding so 

weal had been the sole otilect of Henry's treasonable, and so little in conformity 

, council See also, for the sulject of this with his polished manners and tooaperate 

note, the State Papers Hen. 8, p. 618 life. Phillips, his able and 

et alibi. They contain a good deal of in- graph(eT,bo\Sv «sA. ^Q'*s»'«»^'^ 

teresting matter as to the northern Te\)e\- treoaofti. "USa 
lion, which gave Henry a pretext for great 
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liament sliould rather set an example to inferior courts 
by proceeding according to justice. But being pressed 
to reply by the king's express commandment, they said 
that an attainder in parliament, whether the party had 
been heard or not in his defence, could never be reversed 
in a court of law. No proceedings, it is said,, took place 
against the person intended, nor is it known who he 
was.^ But men prone to remark all that seems an ap- 
propriate retribution of Providence, took notice that he 
who had thus solicited the interpreters of the law to 
sanction such a violation of natural justice, was himself 
its earliest example. In the apparent zenith of fiaivour 
this able and Mthful minister, the king's vicegerent in 
his ecclesiastical supremacy, and recently created earl of 
Essex, fell so suddenly, and so totally without offence, 
that it has perplexed some writers to assign the cause. 
But there seems little doubt that Henry's dis8atis£EM)tion 
with his fourth wife, Anne of Cleves, whom Cromwell 
had recommended, alienated his selfusli temper, and in* 
clined his ear to the whisperings of those courtiers who 
abhorred the favourite and his measures. An act attaint- 
ing him of treason and heresy was hurried through par- 
liiunent, without hearing him in his defence." The 
charges, indeed, were so ungrounded that had he been 
permitted to refute them, his condemnation, though not 
less certain, might', perhaps, have caused more diame. 
This precedent of sentencing men unheard, by means of 

^ Coke's 4th Institute, 3T. It is bow- sentinxn oonceaBO, nemine discrepante, 
ever said by lord Herbert and others, expedita est" And at the close of the 
that the countess of Salisbury and the session we find a still more remailcable 
marchioness of Exeter were not beard in testimony to the unanimity of parliament 
their defence. The acts of attainder in the following words: *'Hoc anlmad- 
against them were certainly hurried vertendum est, quod in hAc sessione com 
through parliament; but whether with- proceres darent suffragia, et dicereut sell- 
out hearing the parties does not appear, tentias super actibos prndictis, ea erat 

n Burnet observes, that Cranmer was oonoordia et sententiarum ounformitas, nt 

absent the first day the bill was read, singuli lis et eorum singulis assenserint, 

17 th June, 1640; and by his silence nemine discrepante. Thomas de Soole* 

leaves the reader to infer that he was mont. Cleric Parliamentorum." As &r 

so likewise on 19th June, when it was therefore as entries on the journals are 

read a second and third time. But this, evidence, Cranmer was placed in the 

I fear, cannot be asserted. He is marked painfbl and humiliatli^ predicamrat of 

in the Journal as present on the latter voting for the death of his innocent IHeiid. 

day; and there is the following entry: He had gone as far as he dared in writing 

*< Hodie lecta est pro secundo et tertio, a letter to Henxy, which might be con. 

billa attincturffi Thomte Comitis Essex, strued into an apology for Cromwell» 

et cammuni (mmiam procerum tunc pr»- thoug^h Vt-waa fnU. MVUMh.M for himself. 
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an act of attainder, was followed in the case of Di*. 
Barnes, burned not long afterwards for heresy. 

The duke of Norfolk had been throughout Henry's 
reign one of his most confidential ministers. Dakeof 
But as the king approached his end, an inordi- Norfolk, 
nate jealousy of great men rather than mere caprice 
appears to have prompted the resolution of destroying 
the most conspicuous family in England. Norfolk's son, 
too, the earl of Surrey, though long a fevourite with the 
king, possessed more talents and renown, as well as a 



safety. A strong party at court had always been hostile 
to the duke of Norfolk; and his ruin was attributed 
especially to the influence of the two Seymours. No 
accusations potdd be more fotile than those which suf- 
ficed to take away the life of the noblest and most accom- 
plished man in England. Surrey's treason seems to have 
consisted chiefly in quartering the royal aims in his 
escutcheon ; and this fedse heraldiy, if such it were, must 
have been considered as evidence of meditating the king's 
death. His father ignominiously confessed the charges 
against himself, in a vain hope of mercy froia. one who 
knew not what it meant. An act of attainder (for both 
houses of parliament were commonly made accessary to 
the legal murders of this reign) was passed with much 
haste, and perhaps irregularly; but Henry's demise 
ensuing at the instant prevented the execution of Nor- 
folk. Continuing in prison during Edward's reign, he 
just survived to be released and restored in blood under 
Mary. 

Among the victims of this monarch's ferocity, as we 
bestow most of our admiration on Sir Thomas j^^^ 
More, so we reserve our greatest pity for Anne Boieyn. 
Boleyn. Few, very few, have in any age hesitated to 
admit her innocence." But her discretion was by no 

^ Buroet has taken much pains with against More. A remarkable passage in 

the sul^t, and set her innocence in a Cavendish's life of Wolsey, p. 103, edit, 

very clear light .-^i. 197, and iii. 114. See 1667, strongly displays her indiscretion, 
also Strype, i. 280, and Ellis's Letters, A late writer, wlioee acateness and in- 

ii. 62. Bnt Anne had all the failings of dustry would raise him to a very respect- 

a vain, weak womap raised suddenly to able place among our historians if he 

greatness. She behived with unamiable oould have repressed the inveterate par* 

vindictiveness towards Wolsey, and per- tiality of his profession, has used every 

haps (but this worst charge is not ftiUy oblique artifloe to lead his readers tatA 

authenticated) exasperated the king belief of Anne B(il«^% ^Boaw.,^\i{^\A 



more 




compatible with his 
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means sufficient to preserve her steps on that dizzy 
height, which she had ascended with more eager ambi- 
tion than feminine delicacy could approve. Henry was 
probably qnioksighted enough to perceive that he did 
not possess her affections, and his own were soon trans- 
ferred to another object. Nothing in this detestable 
reign is worse than her trial. She w&s indicted, partly 
upon the statute of Edward III., which, by a just though 
rather technical constniction, has been held to extend 
the guilt of treason to an adulterous queen as well as 
to her paramour, and partly on the recent law for pre- 
servation of the succession, which attached the same 
penalties to anything done or said in slander of^ the 
king's issue. Her levities in discourse were brought 
wiliiin this strange act by a still more strange interpre- 
tation. Nor was the wounded pride of the king content 
vrith her death. Under the fear, as is most likely, of a 
more cruel punishment, which the law afSxed to her 
offence, Anne was induced to confess a pre-contract with 
Lord Percy, on which her marriage with the king wbs 



affects to hold the halance, and state both 
Bides of the question without deteimin- 
ing it. Thus he repeats what he must 
have known to be the strange and ex- 
travagant lies of Sanders about her birth ; 
without vouching for them indeed, but 
without any reprobation of their absurd 
malignity. lingard's Hist of England, 
vi. 153, (8V0. edit.) Thus he intimates 
that ** the records of her trial and con- 
viction have perished, perhaps by the 
hands of those who respected her me- 
mory," p. 316, though the evidence is 
given by Burnet, and the record (in the 
technical sense) of a trial contatas no- 
thing from which a party's guilt or in- 
nocence can be inferred. Thus he says 
that those who were executed on the 
same charge with the queen, neither ad- 
mitted nor denied the offence for which 
they suffered; though the best informed 
writers assert tfiat Norris constantly de- 
cUired the queen's innocence and his 
own. 

Dr. lingapd can hardly be thouAt 
serious when he takes credit to himseTf 
in the commencement of a note at the 
end of the same volume, for "not rlT 
dering his book more inten^ting W-" 
presenting her as an innocent and i^u^ 



woman, fidUng a victim to the intr^^aes 
of a religious fisuition." He well knows 
that he could not have done so without 
contradicting the tenor of his entire work, 
without ceasing, as it were, to be himself. 
All the rest of this note is a pretended 
balancing of evidence, iti the style of a 
judge^ who can hardly bear to put for a 
moment the possibility of a prisoner's 
innocence. 

I regret very much to be compelled to 
add the name of Mr. Sharon Turner to 
those who have countenanced t)ke sup- 
position of Anne Boleyn's guilt But 
Mr. Turner, a most worthy and pains- 
taking man, to whose earlier writings 
OUT literature is much indebted, has, in 
his history of Henry VIII., gone upon 
the strange principle of exalting that 
tyrant's reputation at the expense of 
every one of his victims, to whatever 
p^y they may have belonged. Odit 
Oa^nnatos. Perhaps he Is the first, and 
^11 be the last, who has defended the 
attainder of Sir Thomas More. A verdict 
of » ^ assertion of a statesman a 
•^tal of an act of parliament, are, with 
jjj^ satisftictory proofs of the most im- 
T>roba*>^e axxmaations agatiist the most 
^lfla»ele8S character. 
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an act of attainder, was followed in the case of Di^. 
Barnes, burned not long afterwards for heresy. 

The duke of Norfolk had been throughout Henry's 
reign one of his most confidential ministers. Dakeof 
But as the king approached his end, an inordi- Norfolk, 
nate jealousy of great men rather than mere caprice 
appears to have prompted the resolution of destroying 
the most conspicuous family in England. Norfolk's son, 
too, the earl of Surrey, though long a fayourite with the 
king, possessed more talents and renown, as well as a 
more haughty spirit, than were compatible with his 
safety. A strong party at court had always been hostile 
to the duke of Norfolk; and his ruin was attributed 
especially to the influence of the two Seymours. No 
accusations jcould be more futile than those which suf- 
ficed to take away the life of the noblest and most accom- 
plished man in iLgland. Surrey's treason seems to have 
consisted chiefly in quartering the royal aims in his 
escutcheon; and this false heraldiy, if such it were, must 
have been considered as evidence of meditating the king's 
death. His father ignominiously confessed the charges 
against himself, in, a vain hope of mercy from, one who 
iiew not what it meant. An act of attainder (for both 
houses of parliament were commonly made accessary to 
the legal murders of this reign) was passed with much 
haste, and perhaps irregularly; but Henry's demise 
ensuing at the instant prevented the execution of Nor- 
folk. Continuing in prison during Edward's reign, he 
just survived to be released and restored in blood under 
Mary. 

AiQong the victims of this monarch's ferocity, as we 
bestow most of our admiration on Sir Thomas j^j^ie 
More, so we reserve our greatest pity for Anne Boieyn. 
Boleyn. Few, very few, have in any age hesitated to 
admit her innocence." But her discretion was by no 

^ Burnet has taken much pains with against More. A remarkable passage in 

the snl^t, and set her innocenoe in a Cavendish's life of Wolsey, p. 103, edit, 

very clear light L 197, and iU. 114. See 1667, strongly displays her indiscretioD. 
also Strype, i. 280, and Ellis's Letters, A Lite writer, wlioae acuteness and in- 

ii. 62. But Anne had all the failings of dustry would raise him to a very respect- 

a vain, weak womap raised suddenly to able place amoi^ our historians if he 

greatness. She behived with unamiable could have repressed th« \scR%Niec^^f& 

vindictiveness towards Wolsey, and per- tlallty ^iNa -^"tesAsscv^XaA ^ 
haps (but this worst charge is not tufty o>a\\<sa» •i\3Ai» ^^'»^^'**^S^-Sss^>:*. 
authenticated; ezaspeiated the \«Vtel icDa» ^^^^ 
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These parliamentary attamders, being intended rather 
as judicial than legislative proceedings, were 
Btatates violations of reaaon and justice in the appliea- 
pSSftiljof tioii of Uw. But many general enactments of 
treason. this reign bear the same character of servility. 
Kew political offences were created in every parliament, 
against which the severest penalties were denounced. 
The nation had scarcely time to rejoice in the termination 
of those long debates between the houses of York and 
Lancaster, when the king's divorce, and the consequent 
illegitimacy of his eldest daughter, laid open the suc- 
cession to fresh questions. It was needlessly unnatural 
and unjust to bastardize the princess Mary, whose title 
ought rather to have had the confirmation of parliament. 
But Henry, who would have deemed so moderate a 
proceeding injurious to his cause in the eyes of Europe, 
and a sort of concession to the adversaries of the divorce, 
procured an act settling the crown on his children by 
Anne or any subsequent wife. Any person disputing the 
lawfulness of the king's second marriage might, by the 
sort of construction that would be put on this act, 
become liable to the penalties of treason. In two years 
more this very marriage was annulled by sentence ; and 
it would, perhaps, have been treasonable to assert the 
princess Elizabeth's legitimacy. The same punishment 
was enacted against such as should marry without 
licence under the great seal, or have a criminal inter- 
course with, any of the king's children " lawfully bom, 
or otherwise commonly reputed to be his children, or 
his sister, aunt, or niece." • 

Henry's two divorces had created an uncertainty as 
Act giving ^® succcssion, which parliament 

pffociamar endeavoured to remove, not by such constitu- 
foroe * tional provisions in concurrence with the crown 
as might define the course of inheritance, 
but by enabling the king, on failure of issue by Jane 
Seymour, or any other lawful wife, to make over and 
bequeath the kingdom to any persons at his pleasure, 

proceeds to declare that the king's assent may be presumed, therefore, to be the 

to bills by commission under the great earliest instance of the king's passing 

seal is as valid as if he were personally bills in this manner, 

present, any custom or use to the contrary ■ 28 H. 8, c. 1 8. 
notwithstanding. 33 H. 8, c 21. This 
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not even reserving a preference to the descendants 
of former sovereigns.* By a subsequent statute, the 
princesses Mary and Elizabeth were nominated in the 
entail, after the king's male issue, subject, however, to 
such conditions as he should declare, by non-compliance 
with which their right was to cease." This act still left 
it in his power to limit the remainder at his discretion. 
In execution of this authority, he devised the crown, 
upon failure of issue from his three children, to the 
heirs of the body of Mary duchess of Suffolk, the 
younger of his two sisters ; postponing at least, if not 
excluding, the royal family of Scotland, descended from 
his elder sister Margaret. In surrendering the regular 
laws of the monarchy to one man's caprice, this parlia- 
ment became accessory, so far as in it lay, to dispositions 
which might eventually have kindled the flames of civil 
war. But it seemed to aim at inflicting a still deeper 
injury on future generations, in enacting that a king, 
after he should have attained the age of twenty-four 
years, might repeal any statutes made since his accession.* 
Such a provision not only tended to annihilate the 
authority of a regency, and to expose the kingdom to a 
sort of anarchical confusion during its continuance, but 
seemed to prepare the way for a more absolute power of 
abrogating all acts of the legislature. Three years after- 
wards it was enacted that proclamations made by the 
king and council, imder penalty of fine and imprison- 
ment, should have the force of statutes, so that they 
should not be prejudicial to any person's inheritance, 
ofi&ces, liberties, goods and chattels, or infringe the 
established laws. This has been often noticed as an 
instance of servile compliance. It is, however, a striking 
testimony to the free constitution it infringed, and demon- 
strates that the prerogative could not soar to the heights 
it aimed at, till thus imped by the perfidious hand of 
parliament. It is also to be. observed, that the power 
given to the king's proclamations is considerably 
limited.^ 

t 28 H. 8, c. 7. ceptions had been taken to some of the 

" 35 H. 8, c. 1. king's ecclesiastical proclamations, which 

' 28 H. 8, c 17. altered laws, and laid taxes on spiritual 

y 31 H. 8, c 8. Burnet, i. 263, ex- persons. He jnstly Qb9Krq«^HSB^'<^'«ftr 
plains the origin of this act. Great ex.- ste\.cV\omwiXiXa^^^^V^VN'^^^cy^^ 
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A government administered with so frequent violations 
not only of the chartered privileges of J&iglishmen, but 
of those still more sacred rights which natural law 
has established, must have been regarded, one would 
imagine, with just abhorrence, and earnest longings for 
a change. Yet contemporary authorities by no means 
answer to this expectation. Some mention Henry after 
his death in language of eulogy ; and, if we except those 
whom attachment to the ancient religion had inspired 
with hatred towards his memory, very few appear to 
have been aware that his name would descend to posterity 
among those of the many tyrants and oppressors of 
innocence, whom the wrath of Heaven has raised 
up, and the servility of men has endured. I do not 
indeed believe that he had really conciliated his 
people's affection. That perfect fear- which attended 
him must have cast out love. But he had a few qualities 
that deserve esteem, and several which a nation is 
pleased to behold in a sovereig^n. He wanted, or at 
least did not manifest in any eminent degree, one usual 
vice of tyrants, dissimulation : his manners were affable, 
and his temper generous. Though his schemes of foreign 
policy were not very sagacious, and his wars, either 
with France or Scotland, productive of no material 
advantage, they were uniformly successfal, and retrieved 
the honour of the English name. But the main cause of 
the reverence with which our forefathers cherished this 
king's memory was the share he had taken in the Re- 
formation. They saw in him, not indeed the proselyte 
of their faith, but the subverter of their enemies' power, 
the avenging minister of Heaven, by whose giant arm 

to the Judges, who had the power of ex- clause protecting all persons, as men- 
pounding in their hands. The preamble tioned, in their inheritance or other pro- 
Is full as oflFensive as the body of the act ; perty, proceeds, " nor shall by virtue of 
reciting the contempt and disobedience the said act suffer any pains of death." 
of the king's proclamations by some But an exception is afterwards made for 
•* who did not con^der wJuU a king by *' such persons which shall offend against 
his royal power might do," which, if it any proclamation to be made by the 
continued, would tend to the disobe- king's highness, his heirs or successors, 
dience of the laws of God, and the dis- for or a)nceming any kind of heresies 
honour of the king's nujesty,"- who might against Christian doctrine." Thus it 
full ill bear it," &c. See this act at seems that the king claimed a power to 
lengthinthegreateditionof the statutes, declare heresy by proclamation, under 
There was one singular provision : the penalty of death. 
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the chain of superstition liad been broken, and the prison 
gates burst asunder.* 

The ill-assorted body of councillors who exercised the 
functions of regency by Henry's testament 
were sensible that they had not sinews to wield melt™ Ed- 
his iron sceptre, and that some sacrifice must wardVL's 
be made to a nation exasperated as well as 
overawed by the violent measures of his reign. In the 
first session, accordingly, of Edward's parliament, the 
new treasons and felonies which had been created to 
please his father's sanguinary disposition were at once 
abrogated.* 

The statute of Edward III. became again the standard 
of high treason, except that the denial of the king'« 
supremacy was still liable to its penalties. The same 
act, which relieves the subject from these terrors, con- 
tains also a repeal of that which had given legislative 
validity to the king's proclamations. These provisions 
appear like an elastic recoil of the constitution after the 
extraordinary pressure of that despotic reign. But, how- 
ever they may indicate the temper of parliament, we 
must consider them but as an unwilling and insincere 
compliance on the part of the government. Henry, too 
arrogant to dissemble with his subjects, had stamped the 
law itself with the print of his despotism. The more 
wily courtiers of Edward's council deemed it less ob- 
noxious' to violate than to new-mould the constitution. 
For, although proclamations had no longer the legal 
character of statutes, we find several during Edward's 
reign enforced by penalty of fine and imprisonment. 
Many of the ecclesiastical changes were first established 

■ Gray has finely glanced at this bright to the king's supremacy.* p. 351 . 
point of Henry's character, in that beau- After all, Henry was every whit as 
tiful stanza where he has made the good a Idng and man as Francis I., whom 
founders of Cambridge pass before our there are still some, on the other side of 
eyes, like shadows over a magic glass : the Channel, servile enough to extol ; not 
, , , , in the least more tyrannical and san- 

m^^iXlT^dL"^ Rome. l^lrZ- of f^*^ 
neighbours. 

In a poet, this was a fair employment • i Edw. 6, c. 12. By this act it is 

of his art ; but the partiality of Burnet provided that a lord of parliament shall 

towards Henry VIII. is less warrantable ; have the benefit of clergy though he can- 

andhe should have blushed to excuse, not read. Sect 14. Yet<«N& «>sv^«^^ 

by absurd and unworthy sophistry, the believe \XiaX\Jci\?>^xwNA<i^v^^^^^^ 
punishment of those who refused to sweat \ab\i& asi eta^. 
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by no other authority, though afterwards sanctioned by 
parliament. Rates were thus fixed for the price of pro- 
visions ; bad money was cried down, with penalties on 
those who should buy it under a certain value, and the 
melting of the current coin prohibited on pain of for- 
feiture.*' Some of these might possibly have a sanction 
from precedent, and from the acknowledged prerogative 
of the crown in regulating the coin. But no legal apology 
.can be made for a proclamation in April, 1549, addressed 
to all justices of the peace, enjoining them to arrest 
sowers and tellers abroad of vain and forged tales and 
lies, and to commit them to the galleys, there to row in 
cliains as slaves during the king's pleasure." One would 
imagine that the late statute had been repealed, as too 
far restraining the royal power, rather than as giving it 
an unconstitutional extension. 

It soon became evident that if the new administration 
Attainder imbibed the sanguinary spirit of 

of lord their late master, they were as little scrupulous 
Seymour. ^ bending the rules of law and justice to their 
purpose in cases of treason. The duke of Somerset, 
nominated by Henry as one only of his sixteen executors, 
obtained almost immediately afterwards a patent from 
the young king, constituting him sole regent under the 
name of protector, with the assistance, indeed, of the 
rest as his councillors, but with the power of adding any 
others to their number. Conscious of his own 'usurpa- 
tion, it was natural for Somerset to dread the aspiring 
views of others ; nor was it long before he discovered a 
rival in his brother, lord Seymour, of Sudeley, whom, 

b 2 Strype, 14?. 341, 491. this realm, &c., and asked If they would 

^ Id. 149, t>f. Lingard has remarked serve him and assent to. his coronation, 

an important change in the coronation as by their duty of allegiance ihej were 

ceremony of Edward VL Formerly the bound to do. All this was before the oath, 

king had taken an oath to preserve the 2 Burnet, Appendix, p. 93. 

liberties of the realm, and especially those Few will pretend that the coronation, 

granted by Edward the Confessor, &c., or the coronation oath, was essential to 

before tiie people were asked whether the legal succession of the crown, or the 

they would consent to have him as their exercise of its prerogatives. But this 

king. See the form observed at Richard alteration in the form is a curious proof 

the Second's coronation in Rymer, viL of the solicitude displayed by the Tudors, 

158. But at Edward's coronation the as it was much more by the next family, 

archbishop presented the king to the to suppress every recollection that could 

people, as rightful and undoubted in- make their sovereignty appear to be of 

heritor by the laws of God and man to popular origin. 
the royal dignity and crown imperial ot 



Edw. VI. 



ATTAINDER OF LORD SEYMOUR. 



39 



according to the policy of tliat age, he thought it neces- 
sary to destroy by a bill of attainder. Seymour was 
apparently a dangerous and unprincipled man ; he had 
courted the favour of the young king by small presents 
of money, and appears beyond question to have enter- 
tained a hope of marrying the princess Elizabeth, who 
had lived much in his house during his short union with 
the queen dowager. It was surmised that this lady had 
been poisoned to make room for a still nobler consort.'* 
But in this there could be no treason ; and it is not 
likely that any evidence was given which could have 
brought him within the statute of Edward III. In this 
prosecution against lord Seymour it was thought expe- 
dient to follow the very worst of Henry's precedents, 
by not hearing the accused' in his defence. The bill 
passed through the upper house, the natural guardian of 
a peer's life and honour, without one dissenting voice. 
The commons addressed the king that they might hear 
the witnesses, and also the accused. It was answered 
that the king did not think it necessary for them to hear 
the latter ; but that those who had given their deposi- 
tions before the lords might repeat their evidence before 
the lower house. It rather appears that the commons 
did not insist on this any farther ; but the bill of at- 
tainder was carried with a few negative voices.® How 
striking a picture it affords of the sixteenth century, to 
behold the popular and well-natured duke of Somerset, 
more estimable at least than any other statesman em- 
ployed under Edwatd, not only promoting this unjust 
condemnation of his brother, but signing the waiTant 
imder which he was beheaded ! 

But it was more easy to crush a single competitor than 

d Haynes's State Papers contain many absurd exaggeration, in the articles 
curious proofs of the incipient amour against lord Seymour, that, had the 
between lord Seymour and Elizabeth, former proved immediately with child 
and show much indecent familiarity on after her marriage with him, it might 
one side, with a little childish coquetry have passed for the king's. This mar- 
on the other. These documents also riage, however, did not take place before 
rather tend to confirm the story of our June, Henry having died in January, 
elder historians, which I have found Ellis's Letters, ii. 150. 
attested by foreign writers of that age * Journals, Feb. 27, March 4, 1548-9. 
(though Burnet has thrown doubts upon From these I am led to doubt whether the 
it), that some differences between the commons actually heard witnesses against 
queen-dowager and the duchess of So» Seymour, which. BxxTVkfcV w^^'^xxiT^"^*^ 
merset aggravated at least those of theit XaVLen lot ^«sv\fe^. 
husbands. P. 61, 69. It is alleged wWh 
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to keep in subjection the subtle and daring spirits 
Attainder ^ Henry's councils, and jealous of the 

of duke of usurpation of an equal. The protector, attribut- 
Somereet. g-Qccess, as is usual with men in power, 

rather to skill than fortune, and confident in the two 
frailest supports that a minister can have, the favour of 
a- child and of the lower people, was stripped of his 
authority within a few months after the execution of 
lord Seymour, by a confederacy which he had neither 
the discretion to prevent nor the finnness to resist. 
Though from this time but a secondary character upon 
the public stage, he was so near the throne as to keep 
alive the suspicions of the duke of Northumberland, who, 
with no ostensible title, had become not less absolute 
than himself. It is not improbable that Somerset was 
innocent of the charge imputed to him, namely, a con- 
spiracy to murder some of the privy coimcillors, which 
had been erected into felony by a recent statute ; but the 
evidence, though it may have been false, does not seem 
legally insufficient. He demanded on his trial to be 
confronted with the witnesses, a favour rarely granted 
in that age to state criminals, and which he could not 
very decently solicit after causing his brother to be con- 
demned unheard. Three lords, against whom he was 
charged to have conspired, sat upon his trial ; and it was 
thought a sufficient reply to his complaints of this breach 
of a known principle fiiat no challenge could be allowed 
in the case of a peer. 

From this designing and unscrupulous oligarchy no 
measure conducive to liberty and justice could be ex- 
pected to spring. But among the commons there must 
have been men, although their names have not descended 
to us, who, animated by a purer zeal for these objects, 
perceived on how precarious a thread the life of every 
man was suspended, when the private deposition of one 
suborned witness, unconfronted with the prisoner, could 
suffice to obtain a conviction in cases of treason. In the 
worst period of Edward's reign we find inserted in a bill 
creating some new treasons one of the most important 
constitutional provisions which the annals of the Tudor 
family affi)rd. It is enacted that " no person shall be 
indicted for any manner of treason except on the testi- 
mony of two lawful witnesses, who shall be brought in 
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person before the accused at the time of his trial, to 
avow and maintain what they have to say against him, 
unless he shall willingly confess the charges."^ This 
salutary provision was strengthened, not taken away, as 
some later judges ventured to assert, by an act in the 
reign of Mary. In a subsequent part of this work I 
shall find an ^opportunity for discussing this important 
branch of constitutional law. 

It seems hardly necessary to mention the momentary 
usurpation of lady Jane Grey, founded on no y^^^^^^^ 
pretext of title which could be sustained by of Mary s 
any argument. She certainly did not obtain 
that degree of actual possession which might have shel- 
tered her adherents under the statute of Henry VII. ; 
nor did the duke of Is orthuniberland allege this excuse 
on his trial, though he set up one of a more technical 
nature, that the great seal was a sufficient protection for 
acts done by its authority The reign that immediately 
followed is chiefly remembered as a period of sanguinary 
persecution ; but though I reserve for the next chapter 
all mention of ecclesiastical disputes, some of Mary's 
proceedings in re-establishing popery belong to the civil 
history of our constitution. Impatient under the exr 
istence, for a moment, of rights and usages which she 
abhorred, this bigoted woman anticipated the legal 
authority which her parliament was ready to interpose 
for their abrogation ; the Latin liturgy was restored, the 
married clergy expelled from their livings, and even 
many protestant ministers thrown into prison for no 

{ Stat 5 & 6 Edw. 6, c. 11, s. 12. then to the lady Jane and her heirs male; 

8 Barnet, ii. 243. An act was made then to the heirs male of lady Katharine ; 

to confirm deeds of private persons, dated and in every instance, except Jane, ex- 

during Jane's ten days, concerning which eluding the female herself. Strype's 

some douht had arisen. 1 Mary, sess. 2, Cranmer, Append. 164. A late author, 

c. 4. It is said in this statute, "her on consulting the original MS., in the 

highness's most lawful possession was king's handwriting, found that it had 

for a time disturbed and disquieted by been at first written " the lady Jane's 

traitorous rebellion and usurijation." heirs male," but that the words " and 

It appears that the young king's ori- her " had been interlined. Nares's Me- 

ginal intention was to establish a modi- moirs of Lord Bui^hley, i. 451. Mr. 

fied Salic law, excluding females from Nares does not seem to doubt but that 

the crown, but not their male heirs. In this was done by Edward himself: the 

a writing drawn by himself, and entitled change, however, is remarkable, and 

" My Device for the Succession," it is should probably be. weKsvJo^ "vft 

entailed on the heirs male of the lady \xm\>ex\3axA'^\ofic^^^ 
queen, if she have any before Ms death*. 
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other crime tlian their religion, before any change had 
been made in the established laws.** The queen, in fact, 
and those around her, acted and felt as a legitimate 
government restored after an usurpation, and treated the 
recent statutes as null and invalid. But even in matters 
of temporal government the stretches of prerogative were 
more violent and alarming than during her brother's 
reign. It is due, indeed, to the memory of one who has 
left so odious a name, to remark that Mary was conscien- 
tiously averse to encroach upon what she imderstood to 
be the privileges of her people. A wretched book hav- 
ing been written to exalt her prerogative, on the ridi- 
culous pretence that, as a queen, she was not bound by 
the laws of former kings, she showed it to Gardiner, and 
on his expressing indignation at the sophism, threw it 
herself into the fire. An act passed, however, to settle 
such questions, which declares the queen to have all the 
lawful prerogatives of the crown.* But she was sur- 
rounded by wicked councillors, renegades of every faith, 
and ministers of every tyranny. AVe must, in candour, 
attribute to their advice her arbitrary measures, though 
not her persecution of heresy, which she counted for 
virtue. She is said to have extorted loans from the 
citizens of London, and others of her subjects.^ This, 
indeed, was not more than had been usual with her pre- 
decessors. But we find one clear instance during her 
reign of a duty upon foreign cloth, imposed without 
assent of parliament ; an encroachment unprecedented 
since the reign of Eichard II. Several proofe might be 
adduced from records of arbitrary inquests for offences 
and illegal modes of punishment. The torture is, per- 
haps, moriB frequently mentioned in her short reign than 
in all former ages of our history put together, and, pro- 

h Burnet Strype, iii. 60, 63. Carte, for which was afterwards substltated 

290. I doubt whether we have any " during good behaviour." Burnet, App. 

tiling in our history more like conquest 267. Collier, 218. 

than the administration of 1653. The i Burnet, ii. 278. Stat 1 Mary, sess. 3, 

queen, in the month only of October, c. 1. Dr. Lingard rather strangely tells 

presented to 256 livings, restoring all this story on the authority of father 

those tuhied out under the acts of uni- Persons, whom his readers probably do 

fbrmity. Yet the deprivation of the not esteem quite as much as he does. If 

bishops might be justified probably by he had attended to Burnet, he would have 

the terms of the commission they had found a more sufScient voucher, 

taken out in Edward's reign, to hold k Carte, 330. 
tbeJr sees daring the king's pleasure, 
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bably from that imitation of foreign governments, which 
contributed not a little to deface otir constitution in the 
sixteenth century, seems deliberately to have been intro- 
duced as part of the process in those dark and uncon- 
trolled tribunals which investigated offences against the 
state." A commission issued in 1557, authorising the 
persons named in it to inquire, by any means they could 
devise, into charges of heresy or other religious offences, 
and in some instances to punish the guilty, in others of 
a graver nature to remit them to their ordinaries, seems 
(as Burnet has well observed) to have been meant as a 
preliminary step to bringing in the inquisition. It was 
at least the germ of the high-commission court in the 
next reign." One proclamation in the last year of her 
inauspicious administration may be deemed a flight of 
tyranny beyond her father's example, which, after de- 
nouncing the importation of books filled with heresy and 
treason from beyond sea, proceeds to declare that who- 
ever should be found to have such books in his pos- 
session should be reputed and taken for a rebel, and 
executed according to martial law.° This had been pro- 
voked as well by a violent libel written at Geneva by 
Goodman, a refugee, exciting the people to dethrone the 
queen, as by the recent attempt of one Stafford, a de- 
scendant of the house of Buckingham, who, having 
landed with a small force at Scarborough, had vainly 
hoped that the general disaffection would enable him to 
overthrow her government.^ 

Haynes, 195. Burnet, U. Appendix, the imperial ambassador, Renard, which 

256. iiL 243. I have not had an opportunity of seeing, 

•» Burnet, ii. 347. Collier, il. 404, and throw much light on this reign. They 

Lingard, vii. 266 (who, by the way, con- certainly appear to justify the restraint 

founds this commission with something put on Elizabeth, who, if not herself 

different two years earlier), will not hear privy to the conspiracies planned in her 

of this allusion to the inquisition. But behalf (which is, however, very probable), 

Burnet has said nothing that is not per- was at least too dangerous to be left 

fectlyjusL at liberty. Noailles intrigued with the 

° Strype, iii. 469. malecontents, and instigated the rebellion 

P See StaflTord's proclamation firom of Wyatt, of which ♦Dr. Lingard gives a 

Scarborough castle, Strype, iii. Appendix, Very interesting account. Carte, indeed, 

No. 71. It contains no allusion to re- differs from him in many of these cir- 

ligion, both parties being weary of Mary's cumstances, though writing from the 

Spanish counsels. The important letters same source, and particularly denies that 

of Noailles, the French ambassador, to Noailles gave any encouragemfttsit ^sa» 

which Carte had access, and which have Wyatt. 

since been printed, have afforded iTafonna- oiV^ft^iLft«^^i^Rto5»'^*^^^'^>^^^ 
lion to Dr. Lingard, and, with those ot g;ceaX Yeu^^Jaa Ssv l«a!«^s»% ^ 
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Notwithstanding, however, this apparently uncon- 
trolled career of power, it is certain that the children 
of Henry VIII. did not preserve his almost absolute 
The house ^^^^^'^ parliament. I have only met 
of ara^ with one instance in his reign where the com- 
™^^^^mons refused to pass a bill recommended by 
ofltohi- the crown. This was in 1532 ; but so unques- 
power^fn^ tionable were the legislative rights of parlia- 
these two mcut, that, although much displeased, even 
reigna. ^qj^yj was forccd to yield.*» We find several 
instances during the reign of Edward, and still more in 
that of Mary, where the commons rejected bills sent 
down from the upper house; and though there was 
always a majority of peers for the government, yet the 
dissent of no small number is frequently recorded in the 
former reign. Thus the conmions not only threw out a 
bill creating several new treasons, and substituted one 
of a more moderate nature, with that memorable clause 
for two witnesses to be produced in open court, which I 
have already mentioned;' but rejected one attainting 
Tunstal bishop of Durham for misprision of treason, and 
were hardly brought to grant a subsidy.* Their conduct 
in the two former instances, and probably in the third, 
must be attributed to the indignation that was generally 
felt at the usurped power of Northumberland, and the 
untimely fate of Somerset. Several cases of similar un- 
willingness to go along with court measures occurred 
under Mary. She dissolved, in fact, her two first par- 
' liaments on this account. But the third was far from 
obsequious, and rejected several of her favourite bills.' 

tent, and was evidently desirous of the Burnet, 1. 117. The king refused 

success of the ibsurrection, ilL 36, 43, &c. his assent to a bill which had passed both 

This critical state of the government may houses, but apparently not of a political 

furnish the usual excuse for its rigour, nature. Lords' Journals, p. 162. 

But its unpopularity was brought on by ' Burnet, 190. 

Mary's breach of her word as to religion, • Id. 195, 215. This was . the par- 
and still more by her obstinacy in form- liament, in order to secure favourable 
ing her union with Philip against the elections for which the council had writ- 
general voice of the nation, and the ten letters to the sherifiTs. These do not 
opposition of Gardiner ; who, however, appear to have availed so much as they 
after her resolution was taken, became might hope. 

its strenuous supporter in public. For t Carte, 311, 322. Noailles, v. 252. He 

the detestation in which the queeii was says that she committed some knights 

held, see the letters of Noailles, passim ; to the Tower for their language in the 

but with some degree of allowance for bouse. Id. 247. Burnet, p. 324, mentions 

IiJs owD antipathy to her, the Bame. 
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Two reasons principally contributed to this opposition : 
the one, a fear of entailing upon the country those 
numerous escactions of which so many generations had 
- complained, by reviving the papal supremacy, and more 
especially of a restoration of abbey lands ; the other, an 
extreme repugnance to the queen's Spanish connection." 
If Mary could have obtained the consent of parliament, 
she would have settled the crown on her husband, and 
sent her sister, perhaps, to the scaffold.* 

There cannot be a stronger proof of the increased 
weight of the commons during these reigns attempt 
than the anxiety of the court to obtain favour- of the 
able elections. Many ancient boroughs, un- sSSigSen 
doubtedly, have at no period possessed suffi- 
cient importance to deserve the elective fran- ^ ^ 
chise on the score of their riches or population ; *>oroiighB. 
and it is most likely that some temporary interest or 
partiality, which cannot now be traced, first caused a 
writ to be addressed to them. But there is much reason 
to conclude that the councillors of Edward VI., in 
erecting new boroughs, acted upon a deliberate plan 
of strengthening their influence among the commons. 
Twenty-two boroughs were created or restored in this 
short reign ; some of them, indeed, places of much con- 
sideration, but not less than seven in Cornwall, and 
several others that appear to have been insignificant. 
Mary added fourteen to the number ; and as the same 
course was pursued under Elizabeth, we in fact owe a 
great part of that irregularity in our popular representa- 
tion, the advantages or evils of which we need not 
here discuss, less to changes wrought by time, than to 
deliberate and not very constitutional policy. Nor did 
the government scruple a direct and avowed interference 

" Buraet, 322. Carte, 296. Noailles pntatione acri, et summo labore fidelinm 

says that a third part of the commons in factum est" Lingard, Carte, Philips's 

Mary's first parliament was hostile to Life of Pole. Noailles speaks repeatedly 

the repeal of Edward's laws about re- of the strength of the protestant party, 

llgion, and that the debates lasted a week, and of the enmity which the English 

ii.247. The Journals do not mention any nation, as he expressed it, bore to the 

division ; , though it is said in Strype, iii. pope. But the aversion to the marriage 

204, that one member, sir Ralph Bagnal, with Philip, and dread of falling under 

refused to concur in the act abolishing the yoke of Spain, were common to botb. 

the supremacy. The queen, however, in religions, withlba ex5i'«^\:v3tv^A^\«?^ 

her letter to cardinal Pole, says of thia "b\^o\a \» t\vwxOs\ oI'C^tbr- 
repeal ; " quod non sine oontenlione, dia- » Tj^oaxWaft, voV 
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with elections. A circular letter of Edward to all the 
sheriffs couunands them to give notice to the freeholders, 
citizens, and burgesses, within their respective counties, 
that our pleasure and commandment is, that they shaLl 
choose and appoint, as nigh as they possibly may, men 
of knowledge and experience within the counties, cities, 
and boroughs ;" but nevertheless, that where the privy 
council should " recommend men of learning and wisdom, 
in such case their directions be regarded and followed." 
Several persons accordingly were recommended by letters 
to the sheriffs, and elected as knights for different shires ; 
all of whom belonged to the court, or were in places of 
trust about the king.' It appears probable that persons in 
office formed at all times a very considerable portion of 
the house of commons. Another circular of Mary before 
the parliament of 1554, directing the sheriffs to admonish 
the electors to choose good catholics and inhabitants, 
as the old laws require," is much less unconstitutional ; 
but the earl of Sussex, one of her most active councillors, 
wrote to the gentlemen of Norfolk, and to the burgesses 
of Yarmouth, requesting them to reserve their voices for 
the person he should name.* There is reason to believe 
that the court, or rather the imperial ambassador, did 
homage to the power of the commons, by presents of 
money, in order to procure their support of the unpopular 
marriage with Philip and if Noailles, the ambassador 
of Henry II., did not make use of the same means to 
thwart tiie grants of subsidy and other measures of the 
administration, he was at least very active in promising 
the succour of France, and animating the patriotism of 
those unknown leaders of that assembly, who withstood 
the design of a besotted woman and her unprincipled 
councillors to transfer this .kingdom under the yoke of 
Spain.^ . 

It appears to be a very natural inquiry, after beholding 
the course of administration under the Tudor line, by 
what means a government so violent in itself, and so 

. y Strype, ii. 394. Mary's comisellora, the Pag«t8 andAnm- 

« Id, lii. 155. Burnet, U. 228. dels, the most worthless of mankinA We 

^ Burnet, ii. 262, 277. • are, in fact, greatly indebted to NoaiUes 

b Noailles, v. 190. Of the truth of for his spirited activity, which contri- 

tbls plot there can be no rational ground buted, in a high degree, to secnre'both 

to doubt ; even Dr. Lingard has nothing the protestant religion and the national 

to advance ag&toBt it bat the asserUon of )Tidepetideac& out ancestors. 
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plainly inconsistent with the acknowledged laws, could 
be maintained ; and what had become of that causes of 
English spirit which had not only controlled the high 
such injudicious princes as John and Eichard Sttle* 
II., but withstood the first and third Edward Sudors, 
in the fulness of their pride and glory. Not, indeed, 
that the excesses of prerogative had ever been thoroughly 
restrained, or that, if the memorials of earlier ages had 
been as carefully preserved as those of the sixteenth 
century, we might not possibly find in them equally 
flagrant instances of oppression ; but still the petitions 
of parliament and frequent statutes remain on record, 
bearing witness to our constitutional law, and to the 
energy that gave it birth. There had evidently been a 
retrograde tendency towards absolute monarchy between 
the reigns of Henry VI. and Henry VIII. Nor could 
this be attributed to the common engine of despotism, a 
military force. For, except the yeomen of the guard, 
fifty in number, and the common servants of the king's 
household, there was not, in time of peace, an armed 
man receiving pay throughout England.*' A government 
that ruled by intimidation was absolutely destitute of 
force to intimidate. Hence risings of the mere com- 
monalty were sometimes highly dangerous, and lasted 
much longer than ordinary. A rabble of Comishmen, 
in the reign of Henry- VII., headed by a blacksmith, 
marched up from their own county to the suburbs of 
London without resistance. The insurrections of 1525 
in consequence of Wolsey's illegal taxation, those of the 
north ten years afterwards, wherein, indeed, some men 
of higher quality were engaged, and those which broke 
out simultaneously in several counties under Edward VI., 
excited a well-grounded alarm in the country, and in 
the two latter instances were not quelled without much 
time and exertion. The reproach of servility and patient 
acquiescence under usurped power falls not on the 
English people, but on its natural leaders. We have 
seen, indeed, that the house of commons now and then 
gave signs of an independent spirit, and occasioned 

Henry VII. firet established a band the gendaimerie of France ; but on ac- 

of fifty archers to wait on him. Henry count, probably, of tiv^ «:^-efcNX^5Ri»^- 

Vni. had fifty horse-guards, each with siottfA* ttofcVc w^a^s^m^xV. 

an archer, demilance, and coutelUer, IUlq niaoeaat, \)a5& wsQ> 
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more trouble, even to Henry VIII., than his compliant 
nobility. They yielded to every mandate of his imperious 
will; they bent with every breath of his capricious 
humour; they are responsible for the illegal trial, for 
the iniquitous attainder, for the sanguinary statute, for 
the tyranny which they sanctioned by law, and for that 
which they permitted to subsist without law. Nor 
was this selfish and pusillanimous subserviency more 
characteristic of the minions of Henry's favour, the 
Cromwells, the Kiches, the Pagets, the Eussells, and 
the Powletts, than of the representatives of ancient and 
honourable houses, the Howards, the Fitz-Allans, and 
the Talbots. We trace the noble statesmen of those 
reigns concurring in all the inconsistencies of their 
revolutions, supporting all the religions of Henry, 
Edward, Mary, and Elizabeth ; adjudging the death of 
Somerset to gratify Northumberland, and of Northumber- 
land to redeem their participation in his fault, setting 
up the usurpation of lady Jane, and abandoning her on 
the first doubt of success, constant only in the rapacious 
acquisition of estates and honours, from whatever source, 
and in adherence to the present power. 

I have noticed in a former work that illegal and 
Jurisdiction arbitrary jurisdiction exercised by the council, 
council of ''^^^^^j despite of seversil positive statutes, 
ster-" ° continued in a greater or less degree, through 
chamber, ^j^^ period of the Plantagenet family, to de- 
prive the subject, in many criminal charges, of that 
sacred privilege, trial by his peers.** This usurped 
jurisdiction, carried much further, and exercised more 
vigorously, was the principal grievance under the 
Tudors ; and the forced submission of our forefathers 
was chiefly owing to the terrors of a tribunal which left 
them secure from no infliction but public execution, or 
actual dispossession of .their freeholds. And, though it 
was beyond its direct province to pass sentence on 
capital charges, yet, by intimidating jurors, it procured 
convictions which it was not authorised to pronounce. 
We are naturally astonished at the easiness with which 
verdicts were sometimes given against persons accused 



d View of Middle Ages, ch. 8. I must 
here acknowledge that I did not make the 
requisite distinction between the concill. 



nm secretitm, or privy council of state, and 
the concilium ordinarium, as lord Hale 
calls It, wWcli alone cKerclsed Jurisdiction . 
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of treason, on evidence insufficient to support the charge 
in point of law, or in its nature not competent to be 
received, or unworthy of belief. But this is explained 
by the peril that hung over the jury in case of acquittal, 
"If," says Sir Thomas Smith, in his Treatise on the 
Commonwealth of England, ** they, do pronoimce not 
guilty upon the prisoner, against whom manifest witness 
is brought in, the prisoner escapeth, but the twelve are 
not only rebuked by the judges, but also threatened of 
punishment, and many times commanded to appear in 
the star-chamber, or before the privy council, for the 
matter. But this threatening chanceth oftener than the 
execution thereof; and the twelve answer with most 
gentle words, they did it according to their consciences, 
and^pray the judges to be good unto them ; they did as 
they thought right, and as they accorded all ; and so it 
passeth away for the most part. Yet I have seen in my 
time, but not in the reign of the king now [Elizabeth], 
that an inquest, for pronouncing one not guilty of treason 
contrary to such evidence as was brought in, were not 
only imprisoned for a space, but a large fine set upon 
their heads, which they were fain to' pay; anotiier 
inquest, for acquitting another, beside paying a fine, 
were put to open ignominy and shame. But these 
doings were even then accounted of many for violent, 
tyrannical, and contrary to the liberty and custom of the 
realm of England." • One of the instances to which he 
alludes was probably that of the jury who acquitted 
Sir Nicholas Throckmorton in the second year of Mary. 
He had conducted his own defence with singular 
boldness and dexterity. On delivering their verdict, 
the court committed them to prison. Four, having 
acknowledged their offence, were soon released ; but the 
rest, attempting to justify themselves before the council, 
were sentenced to pay, some a fine of two thousand 
pounds, some of one thousand marks ; a part of which ' 
seems ultimately to have been remitted/ 

« Commonwealth of England, book 3, the president and conncQ of the Welsh 

c. 1. The statute 26 H. 8, c. 4, enacts marches. The partiality of Welsh Jurors 

that if a Jury in Wales acquit a felon, was notorious in that age ; and the re- 

coQtrary to good and pregnant evidence, proach has not quite ceased, 
or otherwise misbehave themselves, the f State TtSa3», \. 'b«v. ^-^^4. 

Judge may bind them to appear before Tacia\ft\XftX Xo>QstfiT5^* ^"^"^^^^^^^^ ' 
VOL. I. ^ 
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with the 
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erected by 
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It is here to he ohserved that the coimcil of which we 
have just heard, or, as lord Hale denominates 
it (though rather, I helieve, for the sake of 
distinction than upon any ancient authority), 
the kine's ordinary council, was something dif- 
ferent n-om the privy council, with which 
several modem writers are apt to confound it ; that is, 
the court of jurisdiction is to he distinguished from the 
deliberative body, the advisers of the crown. Eveiy 
privy councillor belonged to the concilium ordinarimn ; 
but the chief justices, and perhaps several othens who 
sat in the latter (not to mention all temporal and 
spiritual peers, who, in the opinion at least of some, had 
a right of suf&age therein), were not necessarily of the 
farmer body.' This cannot be called in question, with- 
out either charging lord Coke, lord Hale, and other 
writers on the subject, with ignorance of what existed 
in their own age, or gratuitously supposing that an 
entirely novel tribunal sprang up in the sixteenth cen- 
tury, under the name of the star-cmamber. It has indeed 
been often assimied, that a statute enacted ea:rly in the 



wieke FiBipers, 1. 46) at the time of fh« 
Yorkshire rebelUon in 1636, he is di- 
rected to question the Jury vibo had 
acquitted a particular person, in order to 
discover their motive. Norfolk seems to 
have objected to this for a good reason, 

least the fear thereof mi^^t trouble 
others In the like case." But it may not 
be uncandid to ascribe this rather to a 
leaning towards the insuxgents than a 
constitutional principle. 

S Hale's Jurisdiction of the Lords' 
House, p. 5. Coke, 4th Inst. 65, where 
we have the following passage:— "So 
this court, [the court of star-chamber, as 
the concilium was then called,] being 
holden coram rege et oondlio, it is, or 
may be, compounded of three several 
councils ; that is to say, of the lords and 
others of his mojesty'a privy council, 
always Judges without appointment, as 
before it appeareth. 2. The judges of 
either bench and barons of the exchequer 
are of the king's council, for matters of 
law, &C.; and the two chief Justices, or 
in their absence other two Justices, are 
stEUiding Judges of this court 3. The 
lords of parliament are properly de magno 



oondUo regis; bat neittier tiMse, noC 
being of the khig's privy ooundl, nor any 
of the rest of the Judges or barons of the 
exchequer, are standing Judges of the 
court" Bat Hudson, in his Treatise of 
the Court of Star-Cbamber, written aboat 
the end of James's reign, inclines to 
think that all peers had a rlf^t of sitting 
in the court of star-diamber ; there being 
several instances where some who were 
not of the council of state were present 
and gave Judgment as In the caae Mr. 
Davison, " and how they were complete 
Judges unsworn, if not by their native 
rlg^tl cannot comprehend; for sorely 
the calling of them in that case was not 
made legitimate by any act of parliament ; 
neither without their right were tbey 
more apt to be Judges than any other in- 
ferior persons in the kingdom; and yet 
I doubt not but it resteth in the king's 
pleasure to restrain any man Arom that 
table, as well as he may any of his oouncil 
from the board." Collectanea Juridico, 
ii. p. 24. He says also, that it was de- 
murrable for a bill to pray process against 
the defendant, to appear before the king 
and his privy counciL Ibid. 
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reign of Heniy YII. gave the first legal authority to the 
criminal jurisdiction exercised by that famous court, 
which in reality was nothing else but another name for 
the ancient concilium regis, of which our records are 
full, and whose encroachments so many statutes had 
endeaToured to repress ; a name derived from the cham- 
ber wherein it sat, and which is found in many prece- 
dents before the time of Henry VII., though not so 
specially applied to the council of judicature as after- 
wards.^ The statute of this reign has a much more 
li];nited operation. I have observed in another work, 
that the coercive jurisdiction of the council had< great 
convenience, in cases where the oi-dinary course of jus- 
tice was so much obstructed by one party, through 
writs, combinations of maintenance, or oveiawing in- 
fluence, that no inferior court would find its process 
obeyed; and that such seem to have been reckoned 
necessary exceptions from the statutes which restrain 
its interference. The act of 3 H. 7, c. 1, appears in- 
tended to place on a lawful and permanent basis the 
jurisdiction of the council, or rather a part of the 
council, over this peculiar class of offences ; and after 
reciting the combinations sup^rted by giving liveries, 
and by indentures or promises, the partiality of sheriffis 
in making panels, and in untrue returns, the taking of 
money by juries, the great riots and unlawful assemblies, 
which almost annihilated the fEtir administration of jus- 
tice, empowers the chancellor, treasurer, and keeper of 
the privy seal, or any two of them, with a bishop and 
temporal lord of the council, and the chief justices of 
king's bench and common pleas, or two other justices in 
their absence, to call before them such as offended in 
the before-mentioned respects, and to punish them after 
examination in such manner as if they had been con- 
victed by course of law. But this statute, if it renders 



h The privy council sometimes met in 
the star-chamber, and made orders. See 
one in 18 H. 6. HarL MSS. Catalogue, 
N. 1878, foL 20. So the statute 21 H. 8, 
c 16, recites a decree by Gieking's council 
in his star-chamber t that no alien artificer 
shall keep more than two alien servants, 
and other matters of the same kind. 
This could no way belong to the coutt 



of 8tar«hamber, which was a )wlicial 
tribunaL 

It should be remarked, thou{^ not to 
our immediate purpose, that this decree 
was supposed to require an act of par- 
liament for its confirmation ; so fiur was 
the government of Heurj ""TSS^ 
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legal a jurisdiction which had long been exercised with 
much advantage, must be allowed to limit the persons in 
whom it should reside, and certainly does not convey 
by any implication more extensive functions over a 
different description of misdemeanors. By a later act, 
21 H. S, c. 20, the president of the council is added to 
the judges of this court ; a decisive proof that it still 
existed as a tribunal perfectly distinct from the council 
itself. But it is not styled by the name of star-chamber 
in this, any more than in the preceding statute. It is 
very .difficult, I believe, to determine at what time the 
jurisdiction legally vested in this new court, and still 
exercised by it forty years afterwards, fell silently into 
the hands of the body of the council, and was extended 
by them so fer beyond the boundaries assigned by law, 
under the appellation of the court of star-chamber. Sir 
Thomas Smith, writing in the early part of Elizabeth's 
jeign, while he does not advert to the former court, 
speaks of the jurisdiction of the latter as fully estab- 
lished, and ascribes the whole pi;aiBe ^and to a certain 
degree it was matter of praise) to Cardmal Wolsey. 

The celebrated statute of 31 H. 8, c. 8, which gives 
the king's proclamations, to a certain extent, the force 
of acts of parliament, enacts that offenders convicted of 
breaking such proclamations before certain persons enu- 
merated therein (being apparently the usual officers o^ 
the privy council, togefiier wifii some bishops and 
judges), in the star-chamber or elsewhere," shall suffer 
such penalties of fine and imprisonment as they shall 
adjudge. " It is the effect of this court," Smith says, 
*' to bridle such stout noblemen or gentlemen which 
would offer wrong by force to any manner of men, and 
cannot be content to demand or defend the right by 
order of the law. It began long before, but took aug- 
mentation and authority at that time that cardinal Wol- 
sey, archbishop of York, was chancellor of England, 
who of some was thought to have first devised that 
court, because that he, after some intermission, by neg- 
ligence of time, augmented the authority of it,' which 

i Lord Hale thinks that the Jurfediction ceedings till near 3 H. 7." p. 38. " The 

of the council was gradually " brought continual complaints of the commons 

into great disuse, though there remain j^inst the proceedings before the council 

some stniggling footsteps of their pro- Incauaeacivliot ci\x(dxaX,«\.\bni^ 
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was at that time marvellous necessary to do to repress 
the insolency of the noblemen and gentlemen in the 
north parts of England, who being far from ihe king 
and the seat of justice, made almost, as it were, an 
ordinary war among themselves, and made their force 
their law, binding themselves, with their tenants and 
servants, to do or revenge an injury one against another 
as they listed. This thing seemed not supportable td 
tlie noble prince Henry VIII.; and sending for them 
one after another to his court, to answer before the per- 
sons before named, after they had remonstrance showed 
them of their evil demeanour, and been well disciplined, 
as well by words as by fleeting [confinement in the Meet 
prison] a while, and thereby their pride and courage 
somewhat assuaged, they began to' range themselves in 
order, and to understand that they had a prince who 
would rule his subjects by his law and obedience. 
Since that time, this court has been in more estimation, 
and is continued to this day in manner as I have said 

did not always attain their concession, an undertaking, and who unites, with all 

yet brought a disreputation upon the the learning and diligence of Spelman, 

proceedings of the council, as contrary Prynne, and Maddox, an acuteness and 

to Magna Charta and the known laws," vivacity of intellect which none of those 

p. 39. He seems to admit afterwards, writers possessed.— [1827.] pliis has 

however, that many instances of pro- since been done in ' An Essay upon the 

ceedings before them iu criminal causes Qrigiutd Authority of the King's Coun- 

might be added to those mentioned by 'cil, by sir Francis Palgrave, K. H.,' 

lord Coke, p. 43. 1834. The ' Proceedings and Chrdinances 

The paucity of records about the time of the Privy Council of England,' pub- 

of Edward IV. renders the negative ar- lished by sir Harris Nicolas, contain the 

gument rather weak : but from the ex- transactions of that body from 10 Ric. II. 

presslon of sir Thomas Smith in the (138Y) to 13 Hea VI. (1435), with some 

text, it may peibaps be inferred that the scattered entries for. the rest of the IbX* 

council had intermitted in a considerable ter reign. They recommence in 1540. 

degree, though not absolutely disused, And a material change appears to have 

their exercise of jurisdiction for some occurred, doubtless through Wolsey, in 

time before the accession of the house of the latter years of the interval; the 

Tudor. privy council exercising the same arbf- 

Mr. Brodie, in his History of the trary and penal jurisdiction, or nearly 

British Empire under Charles I., i. 158, such, as the conciliiun ordinarium had 

has treated at considerable length, and done with so mudi odium under Edw. 

with much acuteness, this subject of the III. and Ric. II. There may possibly be 

antiquity of the star-chamber. I do not a very few instances of this before; to 

coincide in aU his positions; but the be traced ib the early volumes of the 

only one very important is that wherein Proceedings ; but from 1540 to 1547 the 

we fiilly i^jree that its jurisdiction was course of the privy council is just like 

chiefly usurped, as well as tyrannical. that of the star-chamber, as sir Thomas 

I will here observe that this part of Smith intimates in the ^ja«A5^ 

our ancient constitutional history is likely quoted (^p. \ mA ^aso.^^-^^ 

tabe elucidated by a friend of my own, moT«i\\ixcom\htox^"a^ 
who has already given evidence to the tXiCte "\»Vci^ -ao 
world of his singular competence tot BU<iki V>>sfi«9 "oe wmfev^^^-^ 
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before."^ But, cus the court erected by the statute of 
Henry YII, appears to have been in activity as late as 
the fiEtll of cardinal Wolsey, and exercised its jurisdiction 
over precisely that class of offence^ which Smith here de- 
scribes, it may perhaps be more likely that it did not 
vrhoUy merge in the general body of the council till .the 
minority of Edward, when that oligarchy became almost 
independent and supreme. It is obvious that most, if 
not all, of the judges in the court held under that statute 
were members of the council; so that it might, in a 
certain sense, be considered as a committee from that 
body, who had long before been wont to interfere with 
the punishment of similar misdemeanors. And the 
distinction was so soon foigotten, that the judges of the 
king's bench in the 13th of Elizabeth cite a case from 
the year-book of 8 H. 7, as ** concerning the star-cham- 
ber," which related to the limited court erected by the 
statute." 

In this haK barbarous state of manners we certainly 
discover an apology, as well as motive, for the council's 
interference; for it is rather a servile worshipping of 
names than a rational love of liberty to prefer tiie forms 
of trial to the attainment of justice, or to fency that ver- 
dicts obtained by violence or corruption are at all less 
iniquitous than the violent or corrupt sentences of a 
court. But there were many cases wherein neither the 
necessity of circumstances nor the legal sanction of aiiy 
statute could excuse the jurisdiction habitually exercised 
by the court of star-chamber. Lord Bacon takes occasion 
from the act of Henry YII. to descant on the si^e and 
noble institution, as he terms it, of that court whose 
walls had been so often witnesses to the degradation of 
his own mind. It took cognizance principally, he tells 
us, of four kinds of causes, "forces, frauds, crimes, 
various of stellionate, and the inchoations or middle acts 
towards crimes, capital or heinous, not actually com- 

k Commonwealth of England, bode 3, the year-book itself, 8 H. Y, pi. nit, the 

c. 4. We find sir Robert Sheffield in word star-diamber is not used. It is 

15 If "pat into the Tower again for the held ia this case, that the chanoellor, 

complaint he made to the king of my treasnrer, and privy seal were the only 

lord Gardiual." Lodge's Illostraticms, i., judges, and the rest bat assistants. Coke, 

p. 21, See also Hall, p. 585, for Wol- 4 Inst 62, denies this to be law; but on 

sey's strictness in punishing the " lords, no better grounds than that the practice 

knights, and men of all sorts, for riots, of the star-chamber, that is, of a different 

beating and nuUnteDance.** tc\\>\m8i\t "wba tvoX. tRu^ 

" PIowdeD'8 Oommentaries, 393. In ♦ 
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mitted or perpetrated."" Sir Thomas Smith uses ex- 
pressions less indefLoite than these last; and specifies 
scandalous reports of. persons in power, and seditious 
news, as offences which they were accustomed to punish. 
We shall find abundant proofs of this department of 
their functions in the succeeding reigns. But this was 
in violation of many ancient laws, and not in the least 
supported by that of Henry Vn.° 

A tribunal so vigilant and severe as that of the star- 
chamber, proceeding by modes of interrogatory influence 
unknown to the common law, and possessing a of the 
discretionary power of fine, and imprisonment, J? ^e^g^- 
was easily able to quell any private opposition 
or contumacy. We have seen how the council royai^ 
dealt with those who refused to lend money by 
way of benevolence, and with the juries who found ver- 
dicts that they disapproved. Those that did not yield 
obedience to their proclamations were not likely to fare 
better. I know not whether menaces were used towards 
members of the commons who took part against the 
crown ; but it would not be unreasonable to beHeve it, 
or at least that a man of moderate courage would scarcely 
care to expose himseK to the resentment which the 
council might indulge after a dissolution. A knighi; 
was sent to the Tower' by Mary for his conduct in par., 
liament; P and Henry VIII. is reported, not, perhaps, on 
very certain authority, to have talked of cutting off the 
heads of refractory commoners. 

In the persevering stru^les of earlier parliaments 
against Edward III., Bichard II., and Henry IV., it is 
a very probable conjecture that many considerable peers 
acted in union with, and encouraged the efforts of, the 
commons. But in Ihe period now before us the nobility 
were precisely the class most deficient in that consti- 
tutional spirit which was far from being extinct in those 
below them. They knew what havoc had been made 

" Hist of Henry VH. In Bacon's reign, but not long afterwards went into 
Woiks, iL p. 290. disuse. 3. The court of star-chamber was 

° The result of what has been said in the old concilium ordiuarium, against 
the last pages maybe summed up in a whose Jurisdiction many statutes had been 
few propositions. 1. The court erected enacted from the time of Edward IIL 
by the statute of 3 Henry VII. was not 4. Nopartof theiuxliAv5\S.Qvv«s^^s^^ 
the court of star-chamber. 2. This court liie «\AX-Oaasc&»T «sqX^\»^^"^^^ 
by the statute subsisted in full force UV\ l\ic«a\5;\ot\JGs o1 ^^«N»5cQ^»^'^^'^^^ 
ftejrgpd the middle of Henry Vlll.»* v T^vsTOVVi- ^^-"^ 
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among their fathers by multiplied attainders during the 
rivalry of the two roses. They had seen terrible ex- 
amples of the danger of giving umbrage to a jealous 
court, in the fate of lord Stanley and the duke of Buck- 
ingham, both condemned on slight evidence of treache- 
rous friends and servants, firom whom no man could be 
secure. Though rigour and cruelty tend frequently to 
overturn the government of feeble princes, it is unfor- 
tunately too true that, steadily employed and combined 
with vigilance and courage, they are often the safest 
policy of despotism. A single suspicion in the dark 
bosom of Henry VII., a single cloud of wayward humour 
in his son, would have been sufficient to send the proud- 
est peer of England to the dungeon and the scaffold. 
Thus a life of eminent services in the field, and of un- 
ceasing compliance in council, could not rescue the 
duke of Noifolk from the effects of a dislike which we 
cannot even explain. Nor were the nobles of this age 
more held in subjection by terror than by the still baser 
influence of gain. Our law of forfeiture was well devised 
to stimulate as well as to deter; and Heniy Yni.« 
better pleased to slaughter the prey than to gorge him- 
self with the carcass, distributed the spoils it brought 
him among those who had helped in the chase. The 
dissolution of monasteries opened a more abundant source 
of mamificence ; every courtier, every peer, looked for 
an increase of wealth from grants of ecclesiastical estates, 
and naturally thought that the king's favour would most 
readily be gained by an implicit conformity to his will. 
Tendency Nothing, however, seems more to have sus- 
ofreUgiouB taiucd the arbitrary rule of Henry VIII. than 
th?^e*** jealousy of the two religious parties formed 
^ in his time, and who, for all the latter years of 
his life, were maintaining a doubtful and emulous contest 
for his favour. But this religious contest, and the ulti- 
mate establishment of the Eeformation, are events far 
too important, even in a constitutional histoiy, to be 
treated in a cursory manner ; and as, in order to avoid 
transitions, I have purposely kept them out of sight in 
the present chapter, they will form the proper subject of. 
the next. 
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CHAPTER II. 

ON THE ENGLISH CHURCH UNDER HENRY Vm^ EDWARD VL, 
AND MARY. 



State of Public Opinion as to Religion — Henry VIII.'8 Controversy with Lather — 
His Divorce from Catherine — Separation from the Church of Rome — Dissolution 
of Monasteries — Progress of the Reformed Doctrine in EDgland — Its Establiah- 

' ment under Edward — Sketch of the chief points of DiflFerence between the two 
Religions — Opposition made by part of the Nation — Cranmer — His Modera- 

t tion in introducing changes not acceptable to the Zealots — Maiy — Persecution 
under her — Its effect rather fistvourable to Protestantism. 

No revolution has ever been more gradually prepared 
than that which separated almost one half of 
Europe from the communion of the Koman see ; pnmf 
nor were Luther and Zwingle any more than ^^^^^^ 
occasional instruments of tluit change, which, " 
had they never existed, would at no great distance of 
time have been effected under the names of some other 
reformers. At the beginning of the sixteenth century 
the learned doubtfully and with caution, the ignorant 
with zeal and eagerness, were tending to depart from 
the faith and rites which authoriiy prescribed. But pro- 
bably not even Germany was so fax advanced on this 
course as England. Almost a hundred and fifty years 
befoie Luther nearly the same doctrines as he taught 
had been maintained by Wicliffe, whose disciples, usujdly 
called Lollards, lasted as a numerous, though obscure 
and proscribed sect, till, aided by the confluence of 
foreign streams, they swelled into the Protestant Church 
of England. We hear, indeed, little of them during 
some part of the fifteenth century, for they generally 
shunned persecution ; and it is chiefly through records 
of persecution that we learn the existence of heretics. 
But immediately before the name of Luther was known 
Ijiey seem to have become more numexoras.^ 
attracted more attention-, amc^ ae^wi^ ^ecess^ 
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bamed for heresy, and others abjured their errors, in 
the first years of Henry YIIL's reign. Some of these 
(as usual among ignorant men engaging in religious 
speculations) are chained with very absurd notions ; but 
it is not so material to observe tiieir particular tenets as 
the general £a,ct that an inquisitive and sectarian spirit 
had begun to prevail. 

Those who took little interest in theological questions, 
or who retained an attachment to the fidth in which they 
had been educated, were in general not less offended than 
the Lollards themselves with the inordinate opulence 
and encroaching temper of the clergy. It had been for 
two or three centuries the policy of our lawyers to 
restrain these within some bounds. No ecclesiastical 
privilege had occasioned such dispute or proved so mis- 
chievous as the immunity of all tonsured persons from 
civil pimishment for crimes. It was a material improve- 
ment in the law under Henry YI. that, instead of being 
instantly claimed by the bishop on their arrest for any 
criminsd charge, iJiey were compelled to plead their 
privilege at their arraignment, or after conviction. 
Henry VII. carried this much farther, by enacting that 
clerks convicted of felony should be burned in the hand. 
And in 1513 (4 H. 8), the benefit of clergy was entirely 
taken away fiim murderers and highway robbers. An 
exemption was still preserved for priests, deacons, and 
subdeacons. But tlus was not sufficient to satisfy the 
church, who had been accustomed to shield under the 
mantle of her immunity a vast number of persons in the 
lower degrees of orders, or without any orders at all ; 
and had owed no small part of her influence to those who 
derived so important a benefit from her protection. 
Hence, besides violent language in preaching against 
this statute, the convocation attacked one Dr. Standish, 
who had denied the divine right of clerks to their ex- 
emption from temporal jurisdiction. The temporal courts 
naturally defended Standish; and the parliament ad- 
dressed the king to support him agamst the malice of his 
persecutors. Henry, after a ftdl debate between the 
opposite parties in his presence, thought his prerogative 
concerned in taking the same side, and the clergy sus- 
tained a mortifying defeat. About^^the same time ^ 
citizen of London, named Hun, having been confined 
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on a charge of heresy in the bishop's prison, was found 
hanged in his chamber ; and though this was asserted to 
be Hs own act, yet the bishop's chancellor was indicted for 
the mtirder on such vehement presumptions that he would 
infallibly have' been convicted, had the attorney-general 
thought fit to proceed in the trial. This occurring at the 
same time wi^ the affair of Standish, furnished each 
party with an argument; for- the clergy maintained that 
they should have no chance of justice in a temporal 
court ; one of the bishops declaring that the London juries 
were so prejudiced against the church that they wotdd 
find Abel guilty of the murder of Cain. Such an admission 
is of more consequence than whether Hun died by his 
own hands or those of a clergyman ; and the story is 
chiefly worth remembering, as it illustrates the popular 
disposition towards those who had once been the objects 
of reverence.' 

Such was the temper of England when Martin Luther 
threw down his gauntlet of defiance against the Henry 
ancient hierarchy of the Catholic church. But, viu/b con- 
ripe as a great portion of the people might be 
to applaud the efforts of this reformer, they Luther, 
were viewed with no approbation by 'their sovereign. 
Henry had acquired a fair portion of theological learning, 
and on reading one of Luther's treatises, was not only 
shocked at its tenets, but imdertook to refate them in a 
formal answer.^ Kings who divest themselves of their 
robes to mingle among polemical writers have not per- 
haps a claim to much deference from strangers ; and 
Luther, intoxicated with arrogance, and deeming him- 
self a more prominent individual among the human 
species than any monarch, treated Henry, in replying to 

* Burnet; Reeves's History of the Law, (voL iii. 171), and others have been of 

iv. p. 30^ The contemporary authority the same opinion. The king, however, 

is Keilwey's Reports. Oollier disbelieves in his answer to Luther's apologetical 

the murder of Hun on the authority of letter, where this was insinuated, declares 

sir Thomas More ; but he was surely a it to be his own. From Henry's general 

prejudiced qwlo^t of the clergy, and character and proneness to theological 

this historian is hardly less so. An entry disputation, it may be inferred that he 

on the Journals, 7 H. 8, drawn of course had at least a considerable share in the 

by some eccledastic, particularly com- work, though probably with the assist* 

plains of Standish as the author of peri- ance of some who had more command of 

culoslssimsB seditiones inter clerlcam et the Latin language. Burnet mentions in 

secularem potestatem. another place, that Vsm^ wecw ^ ^ss^-^ 

b Burnet is confident that the answer lYie "Sftceeewrj ^"^ ^ ^^^^''S^ 

to Luther was not written \)y Hewy mTv,ta\\o\\^v\fcx\\a«5^^s^ 
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his book, with the rudeness that chanicterised his tem- 
per. A few years afterwards indeed he thought proper 
to write a letter of apology for the language he had held 
towards the king ; but ti^is letter, a strange medley of 
abjeptness and impertinence, excited only contempt in. 
Henry, and was published by him with a severe com- 
mentary.'' Whatever apprehension, therefore, for the 
future might be grounded on the humour of the nation, 
no king in Europe appeared so stedfast in his allegiance 
to Borne as Henry YIIL at the moment when a stonn 
sprang up that broke the chain for ever. 

It is certain that Hcniy's marriage with his brother's 
His divoroe '^^^^'"''^ imsupported by any precedent, and 
fh>m ^ that althot^h the pope's dispensation might pass 
c^erine. f^j, ^ ^^jj^ q£ defocts, it had been originally 
considered by many persons, in a very different light 
from those imions which are merely prohibited by the 
canons. He himself, on coming to the age of fourteen, 
entered a protest against the marriage which had been 
celebrated more than two years before, and decllu:Bd his 
intention not to confirm it ; an act which must naturally 
be ascribed to his fetther."^ It is true that in this very 

^ EpisL Lnttierf ad Henricum regem txunque regem per nuUgnoa Istos open- 

missa, Ac. Lond. 1S26. The letter beans rios; prBesertim cam aim faex et vexmis, 

date St Wittenberg, Sept 1, 1525. It quern solo oontemptaoportnitvictam ant 

had no relation, therefore, to Heniy'B neglectmn ease," &c. Among the many 

qnarrel with the pope, thon|^ probably strange things which Lnther said and 

Luther imagined that the king was be- wrote, I know not one more extravagant 

coming more favourably disposed. After than this letter, which almost Justifies 

saying that he had written against the the supposition that there was a vein 

king, " stultus ac pneceps," which was of insanity in his very remarkable cha- 

true, he adds, " invitantibus its qui ma- racter. 

jestati tuie parmn fistvebant," which was d Collier, voL iL Appendix, Ka 2. 

surely a pretence ; since who, at Wit- In the Hardwicke Papers, i 13, we have 

tenberg, in 1521, could have any motive an acooimt of the ceremonial of the 

to wish that Henry diould be so sair- first marriage of Henry with Catherine 

rilously treated ? He then bursts out in 1603. It is remarkable that a person 

into the most absurd attack on Wolsey ; was appointed to object puUicly in Latin 

** illud monstrum et publicum odium to the marriage as unlawftd, for reasons 

Dei et hominum, Cardinalis EboracensiB, he should there exhibit; "whereunto 

pestis ilia regni tuL" This was a sin- Mr. Doctor Barnes shall reply, and de* 

gular style to adopt in writing to a king, clare solemnly, also in Latin, the said 

whom he affected to propitiate ; Wolsey marriage to be good and effectual in the 

being nearer than any man to Heniy's law of Christ's church, by virtue of a 

heart. Thence relapsing into his tone dispensation, which he shall have then to 

of abasement, he says, " ita ut vehemen- be openly read." There seems to be some, 

ter nunc pudefisictus, metuam oculos thingin thlsof the tortuouspolicy of Henry 

coram nu^estate tuft levare, qui passns VII.; but it shows that the marriage had 

Sim levitate istd me moverl in talem tan- i^ven oiSence \a fKXQ.^Aa\!cra&T^nda« 
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instrument we find no mention of the impediment on the 
score of affinity; yet it is hard to suggest any other 
objection, and possibly a common form had been adopted 
in drawing tip the protest. He did not cohabit with 
N Catherine during his father's lifetime. Upon his own 
accession he was remarried to her; and it does not 
appear manifest at what time his scruples began, nor 
whether they preceded his passion for Anne Boleyn.* 
This, however, seems the more probable supposition ; • 
yet ihere can be little doubt that weariness of Catherine's 
person, a woman considerably older than himself, and 
unlikely to bear more children, had a fieir greater effect 
on his conscience than the study of Thomas Aquinas or 
any other theologian. It by no means follows from 
hence that, according to the casuistry of the Catholic 
church and the principles of the canon law, the merits 
of that &mous process were so much against Henry, as, 
out of dislike to him and pity for his queen, we are apt 
to imagine, and as the writers of that persuasion have 
subsequently assumed. 

It would be unnecessary to repeat what is told by so 
many historians, the vacillating and evasive behaviour 
of Clement VII., the assurances he gave the king, and 
the arts with which he receded from them, the imfinished 
trial in England before his delegates, Campeggio and 
Wolsey, the opinions obtained from foreign universities 
in the king's favour, not always without a little bribery,' 
and those of the same import at home, not given without 
a little intimidation, or the tedious continuance of the 
process after its adjournment to Eome. More than five 
years had elapsed from the first application to the pope, 
before Henry, though by nature lie most uncontrollable 
of mankind, liiough irritated by perpetual chicanery and 

• See Bumet,LingaTd,T*urner, and the in 1528 and 1532. Vol. i. Append, 

letters lately printed iu State Fapera, pp. 30, 110. See, too, Strype, i. Append, 

temp. Henry VIIL pp. 194, 196. No. 40. 

t Burnet wishes to disprove the bri- The same writer will not allow that 

bery of these foreign doctors. But there Henry menaced the nniversity of Oxford 

are strong presomptions that some opi- in case of non-compliance; yet there are 

nions were got by money (Collier, ii. 58) ; three letters of his to them, a tenth part 

and the greatest difficulty was found, of which, considering the nature of the 

where corruption perhaps had least in- writer, was enough to terrify his readers, 

fluence, in the Sorbonne. Burnet hhnself VoL iii. Append, ij. «». ^WNHe^^jt^a^^^^l 

proves that some of the cardinals were Bumtl Ttfi\.Y»!Qw -«\v«i.\»^>S^5>ccSasft. 

bribed by the king*! ambassador, botli 'Ub&tolvoVQxcfe. 



{12 HESXT^ lavossCT Our. 

lowzmad u* fiet ai n<:*T2gsix tbe jnEri<ci.ia» 10 vUck hm 
Aai falcixnad. br a maiijge wiih \Bn^, Ewa tliisj 
TO a fortzT'e sKp ; and h to noc uH cGSifKlled lij 
<3cqi<N^T2^iKKs tbtf be sT^civcd ^£9- afi ku vifft, aoid ^iW 
finjill J djTCJnxd &Qm Caxberme br a stasxeaot of n«Ilitj, ' 
vkidk wc^d Bftore deeenxlr no d::^ rc hxve ptaewl ed lus ^ 
scKxnd maiTttge.* Bat. desemmed as kis miBd kad 
• beec/z&e, it plainly imposal^ie ^•r Clewai to baire j 
ooncoliaxed him br anrthing ehcKt of a d^citki wluck 
ht eonld utter witbi>iit the k«B cf the cmpevoi's 
favour, and the rain of his own £&mihr*8 i nUa c ala in 
Ital J. And even for Icbb selfish reasoDM h was an. ex- | 
tremel V embaznaBing measure for the pope, m Ike ai- ' 
tical cirenmstances of that age, to set aside a dMpffiaarion ' 
granted brhis predeoeeBor; knowing that, however aone 
enoneons allegations of CM!t contuned therein mi^it 
serve for an outward pretext, vet the principle <m whick 
the drroroe was oommonly snpponed in Europe went 
g^enendly to restrain the disp^ising power of the holy 
see. Hence it may seem very doabtfnl whether the 
treaty idiich was afterwards partially renewed thrcni^ 
the mediation of Francis L, during his interview with 
the pope at Xioe aboot the end of 1533« oonld have led 
to a restoration of amity throng the only posEable means; 
when we consider thewei^t of the imperial party in the 



tiktr e«1kr histonni to ksve tricen place 
Sor, 14, ISSZ. BnnKt, hovever. is 
owriaoei hf • k«la- «f Graomer. who, 
htmjrt, OMiA mM. he ■litfakin, tfaoo^ 
for VM Buc apphtti of the fiKt till tone 
tiooK aftenrarda. that it vas not ■>- 
Itmemmd tffl aboot dw tMhoT Jamnry 
(rUL itL 7f). TUa letier has snoe 
iMbiidied in the AnhmAog^ toL 
zrrji, aud in EUis's Letten, iL 34. 
KJi^^ aras bora SeptesBber 7, 1533* 
Uff i^At^ Boroet. on the authority, be 

«f Connner, piaoet her birth on 
14, the fcrmer dale ia dedsTely 
tfxAxmA \fj Ituea in Had. MSS. voL 
iv:ux%xstL 22, and toL mxxxzxtxl l, 

yd. down incorrectly in the cata- 
1/>«ik), If a lat« historian flierefiDie bad 
t^MiUmUtA himself with ocumnenting on 
thuae ^tcs and the clandestine natore 



orthe■■^ias^^he«v■ld■■t hnve smb 
bcxood the haute of ttat chander oC 
an advocate for ooe pv^vbadi he haa 
choaen to Minui It mmj not be vn- 
likdy. tho«^ bj B» BMm evide^ ttet 
jknne's prudence, thom^ aa Faller aaja 
of her. " flhe was cmnting in her rtian 
titj." was suprM at the end of this 
long oonxtdiipL I ttink a piuiiwii cn- 
rioa^ aboat snch obsolete scndal vny 
UDvorthy of histoi7. Bat when thk 
anthor asserts Henry to hare oohafaited 
with her for three jbsis» and repeatedly 
calls her bis mistPeaB. whan he attrfbatea 
Henry's patimnr witik the pope's chi- 
canery to " the infecimdity of Anne," 
and aU this on no other anthority ttnn a 
letter of the Fkcnch ambssBador. which 
amounts hardly to eTidenoe of a transient 
mmoor, we cannot but of a 

great deficiency in historical candour. 
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conclave, the , discredit that so notorious a submission 
would have thrown on the church, and, above all, the 
precarious condition of the Medici at Florence in case of 
a rupture with Charles V. It was more probably the 
aim of Clement to delude Henry once more by his pro- 
mises ; but this was prevented by the more violent mea- 
sure into which the cardinals forced him, of a definitive 
seAtence in favour of Catherine, whom the king was 
required under pain of excommunication to take back as 
his wife. This sentence of the 23rd of March, 1534, 
proved a declaration of interminable war ; and the king, 
who, in consequence of the hopes held out to him by 
Francii^, had already despatched an envoy to Eome witi 
his submission to what the pope shotdd decide, now 
resolved to break off all intercourse for ever, and trust 
to his own prerogative and power over his subjects for 
securing the succession to the crown in the line which 
he designed. It was doubtless a regard to this consi- 
deration that put him upon his last overtures for an 
amicable settlement with the court of Eome.** 



h The principal aathority on the story 
of Henry's divorce from Catheilne is 
Burnet, in the first and third volumes of 
his History of the BeformatioQ ; the 
latter correcting the former from addi- 
tional documents. Strype, inhiuEocle- 
siastical Memorials, adds scmie particulara 
not contained in Bomet, espedally as to 
the negotiations with the pope in 1528; 
and a very little may be gleaned from 
Collier, Carte, and other writers. There 
are few parts of history, on the whole, 
that have been better elucidated. Ooe 
exception perhaps may yet be made. 
The beautiful and affecting story of 
Catherine's behaviour before the legates 
at Dunstable is told by Cavendish and 
Hall, from whom later historians have 
copied it Burnet, however, in his third 
volume, p» 46, disputes its truth, and on 
what should seem conclusive attthoritjr, 
that of the or^nal register, from which 
it appears that the queen never came into 
court but once, June 18, 1529, to read a 
paper protesting agaimit the Jurisdiction, 
and that the king never entered it 
Carte accordingly treated the story as a 
fabrication. Hume of course did not 
dioose to omit so interesting a circum- 
stance ; but Dr. Lingard has pointed out 



a letter 6f the king, which Burnet him- 
self had printed, voL L Append. 78, 
mentioning the queen's presence as well 
as his own, on June 21, and greatly cor- 
roborating the popular account To say 
the truth, there is no small difficulty 
in choosing between two authorities so 
considerable, if they cannot be recon- 
ciled, which seems impossible; but, 
upon the whole, the preference is due to 
Henry's letter, dated June 23> as he 
could not be mistaken, and had no motive 
to misstate. 

This is not altogether immaterial ; for 
Catherine's appeal to Henry, de integrl- 
tate corporis usque ad secundas nuptias 
servatft, without reply on his part, is an 
important circumstance as to that part of 
the question. It is, however, certain, 
that, whether on this occasion or not, 
she did constantly declare this ; and the 
evidence adduced to prove the contrary 
is very defective, especially as opposed 
to the assertion of so virtuous a woman. 
Dr. Lingard says that all the favourable 
answers which the king obtained from 
foreign universities went upon the sup- 
position that the fattasst -wsaKrtv^s^XaAk. 
been coTOMsmtQaSuedL, «jBft.-« w& 
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Bat, long before this final cessation of intercomse with 
that court, Henry had entered upon a course of measures 
which would have opposed fresh obstacles to a renewal 
of the connection. He had found a great part of his 
subjects in a disposition to go beyond all he could wish 
in sustaining his quarrel, not in this instance bom mere 
terror, but because a jealousy of ecclesiastical power and 
of the Boman court had long been a sort of national sen- 
timent in England. The pope's aTocation of the process 
to Borne, by which his duplicity and alienation from the 
long's side were made evident, and the disgrace of 
Wolsey, took place in the summer of 1529. The parlia- 
ment which met soon afterwards was continued tlm)ugh 
several sessions (an imusual circumstance), till it com- 
pleted the separation of this kingdom from the supremacy 
of Borne. In the progress of ecclesiastical usurpation, 
the papal and episcopal powers had lent mutual support 
to each other ; both consequently were involved in the 
same odium, and had become the object of restrictions in 
a similar spirit. Warm attacks were made on the clei^ 
by speeches in the commons, which bishop Fisher 
severely reprehended in the upper house. This pro- 
voked the commons to send a complaint to the king by 
their speaker, demanding reparation; and Fisher ex- 
plained away the words ^t had given offence. An act 
passed to limit the fees on probates of wills, a mode of 
ecclesiastical extortion much complained of, and upon 
mortuaries.* The next proceeding was of a far more 
serious nature. It was pretended that Wolsey's exercise 
of authority as papal legate contravened a statute of 
Bichard II., and that bo3i himself and the whole body 
of the clergy, by their submission to him, had incurred 
the penalties of a preemunire, that is, the forfeiture of 
their moveable estate, besides imprisonment at discretion. 
These old statutes in restraint of the papal jurisdiction 
had been so little regarded, and so many legates ^had 
acted in England without objection, that Henry's prose- 
letter of Wolsey to the king, Jaly 1, i. 73; Burnet, 83. It cost a thousand 
1627, printed in State lepers, temp, marks to prove Sir William Compton's 
Henry VIII^ p. 194; whence it appears will in 1628. These exactions had been 
that the queen had been oomdstent in her much augmented by Wolsey, who inter- 
denial, fered, as legate, with the prerogative 
i Stat 21 Hen. 8, cc. 5, 6; Strype, oourt 
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cTition of the church on this occasion was extremely 
harsh and unfair. The clergy, however, now felt them- 
selves to be the weaker party. In convocation they 
implored the king's clemency, and obtained it by paying 
a large sum of money. In their petition he was styled 
the protector and supreme head of the church and clergy 
of England. Many of that body were staggered at the 
unexpected introduction of a title that seemed to strike 
at the supremacy they had always acknowledged in the 
Eoman see. And in the end it passed only with a very 
suspicious qualification, so far as is permitted by the 
law of Christ Henry had previously given the pope, 
several intimations that he could proceed in his divorce 
without him. For, besides a strong remonstrance by 
letter from the temporal peers as well as bishops against 
the procrastination of sentence in so just a suit, the 
opinions of English and foreign universities had been 
laid before both houses of parliament and of convocation, 
and the divorce approved without difficulty in the for- 
mer, and by a great majority in the latter. These pro- 
ceedings took place in the first months- of 1631, while 
the king's ambassadors at Home were still pressing for a 
favourable sentence, though with diminished hopes. Next 
year the annates, or first fruits of benefices, a constant 
source of discord between the nations of Europe and 
their spiritual chief, were taken away by act of parlia- 
ment ; but with a remarkable condition, that if the pope 
would either abolish the payment of annates, or reduce 
them to a moderate burthen, the king might declare 
before the next session, by letters patent, whether this 
act, or any part of it, should be observed. It was accord- 
ingly confirmed by letters patent more than a year after 
it received the royal assent. 

It is difficult for us to determine whether the pope, by 
conceding to Henry the great object of his solicitude, 
could in this stage have not only arrested the progress 
of the schism, but recovered his former ascendancy over 
the English church and kingdom. But probably he 
could not have done so in its full extent. Sir Thomas 
More, who had rather complied than concurred with 
the proceedings for a divorce (though his acce^^ts^x^^^ 
of the great seal on Wolsey's d\^^^% ^ wsXSl 
inconsistent with his claaxacteT, \i^>aft\>^^'^ ^\.c>%^^xv^ 

VOL. I. 
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opposed in conscience to the king** measoies), now 
tboa^rt it necessary to resign, when the pspal anthoritj 
was stesdflj, though gndnallj, sassiled.^ In the next 
session sn act was passed to take awaj all appeals to 

Bome from ecclesiastical coorts, which annihilated at 
one stroke the jnrisdiction hmlt on long nsage and on 
the anthoritr of the fsHae decretals. This law rendered 
tiie king's second marriage, which had preceded it, secure 
from heing annulled hj the papal conit. Heniy, how- 
erer, still adranced Tery cantionslj, and on the death of 
Waiham, archlnshop of Canterbnry, not long hefore this 
time, applied to Bome for the Jisaal holls in hehalf of 
Cranmer, whom he nominated to the Tacant see. lliese 
were tiie last bolls obtained, and probably the last in- 
stance of any exercise of the papal supremacy in 'diis 
reign. An act followed in the next session, that bishops 
elected by tiieir chapter on a royal recommendation 
shonld be consecrated, and archbishops receiTe the pall, 
without suing for the pope's buDs. All dispensations 
and licences hitherto granted by that court were set 
aside by another statute, and the power of issuing them 
in lawftd cases transferred to the archbishop of Canter* 
bury. The king is in this act recited to be the supreme 
head of the church of England, as tiie clergy had two 
years before acknowledged in convocation. But this 
title was not formally declared by parliament to apper- 
tain to the crown till the ensuing session of parliament.* 

k It to tand to my what were Move's a matter whollj of the pope's oompe- 

orfgfnal ieotfaDeots aboat the dlyorce. tenoe, and wfaJcfa no other party coald 

In a letter to Cnmiwell (StrTpe, L 183. take oat of Us hands, flwagfa he had 

•ad Ap|k Ho. 48; Bnmet, App. p. 280) gone along cheerftilly, as Banet aaya. 

he speaks of Umself as always doabOal with the proeecntion against the dei^y, 

Botif lito disposftionhsd not been niher and wished to cut off the Ulegal Jniis. 

fSnromaMe to the king, would he have diction of the Roman see. The king did 

hem offered, or hare accepted, the great not loolk npon him as hostile ; for even 

seal? We do not indeed ilnd Ms name so late as 1532, Dr. Bennet, tiie envoy at 

in the letter of lemonstrance to the Bome, proposed to the pope that ttMt 

pope, rfgned hf the nobility and chief canae should be tried by foor commis. 

conmionefs in 1630, whidiWolsey. though sionera. of whom the king shoald name 

then in disgrace, very willingiy sab- one. either sir Thomas More, or Stokedy, 

scribed. Bat in March. 1531, he went bishop of London. Bnmet, L 120. 
down to the boose of conmioas, attended Dr. lingard has pointed ont, aa 

by sevml lords, to declare the king's Bnmet had done less distincUy. that 

scruples about fato marriage, and to lay the Mil abrogating the papal sopremacy 

before them the opinions of universities, was l»xnight into the commons in the 

In thto he periu^is thought himself acting beginning of March, and received the 

ministerially. Bat there can be no doubt royal assent on the 30th; whereas the 

be MiWMjm coDsldenA tbe diToroe as detenmnatton <A iQbft «Qn^« 'Sutsow^ 
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By these means was the church of England altogether 
emancipated from the superiority of that of 
Eome. For as to the pope's merely spiritual froKe"^ 
primacy and authority in matters of faith, which 
are, or at least were, defended by Catholics of ^* 
the Gallican or Cisalpine school on quite different grounds 
from his jurisdiction or his legislative power in points of 
discipline, they seem to have attracted little peculiar 
attention at the time, and to have dropped off as a dead 
branch, when the axe had lopped the fibres that gave it 
nourishment. Like other momentous revolutions this 
divided the judgment and feelings of the nation. Jn the 
previous affair of Catherine's divorce, generous minds 
were more influenced by the rigour and indignity of her 
treatment than by the king's inclinations, or the venal 
opinions of foreign doctors in law. Bellay, bishop of 
Bayonne, the French ambassador at London, wrote home 
in 1528 that a revolt was apprehended from the general 
unpopularity of the divorce." Much difficuliy was found 
in procuring the judgments of Oxford and Cambridge, 
against the marriage ; which was effected in the former 
case, as is said, by excluding the masters of arts, the 
younger and less worldly part of the university, from 
their right of suffrage. Even so late as 1532, in the 
pliant house of commons a member had the boldness to 
move an address to the king that he wotdd take back his 
wife. And this temper of the people seems to have been 
the great inducement with Henry to postpone any sen- 
tence by a domestic jurisdiction, so long as a chance of 
the pope's sanction remained. 

The aversion entertained by a large part of the com- 
munity, and especially of the clerical order, towards the 
divorce, was not perhaps so generally founded upon 
motives of justice and compassion as on the obvious ten- 
dency which its prosecution latterly manifested to bring 
about a separation from Rome. Though the principal 
Lutherans of Germany were far less favourably disposed 

against the divoroe was on the 23rd ; so diction in England. On the other hand, 

that the latter could not have been the so flexible were the parliaments of this 

canse of this final rupture. Clement VIL reign, that if Henry had made terms with 

might have been outwitted in his turn the pope, the supremacy mi^b.t bac^v^ 

by the king, if, after pronouncing a revived aea&a \\.>D»ik.\sRs»^ 

decree in fistvour of the divorce, be had ez.\\ii^\s^«^. 
found It too late to regain bia Juria- -Bvurttft^VJii, ^^^..mx^^"^**^ 
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to the king in their opinions on this subject than the 
catholic theologians, holding that the prohibition of 
marrying a brother's widow in the Levitical law was not 
binding on Christians, or at least that the marriage ought 
not to be annulled after so many years' continnance,** yet 
in England the interests of Arme Boleyn and of the 
Beformation were considered as the same. She was her- 
self strongly suspected of an inclination to the new 
tenets ; and her friend Cranmer had been the most active 
person both in promoting the divorce and the rec(^i> 
tion of the king's supremacy. The latter was, as I 
imagine, by no means unacceptable to the nobility and 
gentry, who saw in it the only effectual method of 
cutting off the papal exactions that had so long im- 
poverished the realm ; nor yet the citizens of London 
and other large towns, who, with the same dislike of the 
Eoman court., had begun to acquire some taste for the 
Protestant doctrine. But the common people, especially 
in remote coimtries, had been used to an implicit rever- 
ence for the holy see, and had suffered comparatively 
little by its impositions. They looked up also to their 
own teachers as guides 'in &ith ; and the main body of 
the clergy were certainly very reluctant to tear them- 

^ Ckmf. Burnet, L 94, and App.No. 35 ; Jenkins's edition, L 303.] Oement VII.. 

Strype, i. 230; Sleidan, Hist de la however, reooromended the king to marry 

fi€formatlon, par Coarayer. L It, The immediately, and then proaecate his sntt 

notions of these divines, as here stated, for a divorce, which it would be easier 

are not very consistent or intelligible, for him to obtain in snch circumstances. 

The Swiss reformers were in favour of This was as early as January, 1528. 

the divorce, ibouf^ they advised that (Burnet, i App. p. 27.) But at a much 

the princess MaTy should not be declared later period, September, 1630, he ex- 

ille^tlmate. Luther seems to have in- pressly suggested the expedient of allow- 

clined towards compromising the dif- ing the king to retain two wives, 

ferenoe by the marriage of a seoondaiy Though the letter of CaaBali, the king's 

wife. Lingard, p. 172. Melanchthoo, ambassador at Bome, containing this 

this writer says, was of the same opinion, proposition, was not found by Burnet, 

Burnet indeed denies this ; but it is it is quoted at length by an author of 

rendered not improbable by the well- unqnestionable veradty, lord Hnbert. 

authenticated fact that these divines, Heniy had himself, at one time, favoured 

together with Bucer, signed a permission this scheme, according to Burnet, who 

to the landgrave of Hesse to take a wife does not, however, produce any authority 

or concubine, on account of the drunken- for the instructions to that effect said to 

joess and disn^^reeable person of his land- have been given to Brian and Vannes, 

graviue. Bossuet, Hist des Var. des EgL despatched to Bome at the end of 1528. 

Protest voL i., where the instrument is But at the time when the pope made 

published. [Cranmer, it is Just to say, this proposal, the king had become ex- 

remonstrated with Osiander on this per- asperated against Catherine, and little 

mission, and on the general laxity of the inclined to treat either her or the holy 

JjUtheraoB in matrimonial questions. Bee^tkan^xesi^t. 
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selves, at the pleasure of a disappointed monarch, in the 
most dangerous crisis of religion, from the bosom of 
catholic unity .P They complied indeed with all the 
measures of government, fax more than men of rigid con- 
science could have endured to do ; but many, who wanted 
the courage of More and Fisher, were not far removed 
from their way of thinking.** This repugnance to so 
great an alteration showed itself above all in the monas- 
tic orders, some of whom by wealth, hospitality, and 
long-established dignity, others by activity in preaching 
and confessing, enjoyed a very considerable influence 
over the poorer class. But they had to deal with a 
sovereign whose policy as well as temper dictated that 
he had no safety but in advancing ; and their disaffection 
to his government, while it overwhelmed them in ruin, 
produced a second grand innovation in the ecclesiastical 
polity of England. 

The enormous, and in a great measure ill-gotten, opu- 
lence of the regidar clergy had long since ex- piggoiution 
cited jealousy in every part of Europe. Though ofmonas- 
the statutes of mortmain under Edward I. and 
Edward III. had put some obstacle to its increase, yet, 
as these were eluded by licences of alienation, a larger 
proportion of landed wealth was constantly accumulating 
in hands which lost nothing that they had grasped.' A 
writer much inclined to partiality towards the monasteries 
says that they held not one-fifth part of the kingdom ; no 
insignificant patrimony I He adds, what may probably 
be true, that through granting easy leases they did not 
enjoy more than one-tenth in value.' These vast posses- 
sions were very unequally distributed among four or five 
hundred monasteries. Some abbots, as those of Beading, 
Glastonbury, and Battle, lived in princely splendour, and 

P StiTpe, i. 151 et alibi. conclttsions and general results from 

^ Strype, passim. Tttostal, Qardlner, nearly the same premises. Collier, 

and Bonner wrote in fieivonr of the royal though with many pr^udices of bis own, 

supremacy ; all of them, no doubt, in* is, all things considered, the fairest of 

sincerely. The first of these has escaped our ecclesiastical writers as to this reign, 

severe censore by the mildness of his ' Burnet, 188. For the methods by 

general character, but was ftill as much whidi the regulars acquired wealth, fair 

a temporiser as Cranmer. But the his- and unfair, I may be allowed to refer to 

tory of this period has been written with the View of the Middle Ages, ch. 7, or 

such undisguised partiality by Burnet rather to the sources froixi. 'wV&sSo. "C^^ 

and Strype on the one hand, and lately sketch tt\ct% ^Neo.'waa^^^vN^^ 

by Dr. Lingard on the other, that it la • Ussrawst'a vi\ ^Sxksw. 

ahnost amuaiDg to find the meet opposite Bomet. 
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were in every sense the spiritual peers and magnates of 
the realm. In other foundations tiie revenues did little 
more than afford a subsistence for the monks, and defray 
the needful expenses. As they were in general exempted 
from episcopal visitation, and entrusted with the care of 
their own discipline, such abuses had gradually prevailed 
and gained strength by connivance, as we may naturally 
expect in corporate bodies of men leading almost of 
necessity useless and indolent lives, and in whom very 
indistinct views of moral obligations were combined wili 
a great facility of violating them. The vices that for 
many ages had been supposed to haunt the monasteries 
had certainly not left their precincts in that of Henry 
VIII. Wolsey, as papal legate, at the instigation of Fox, 
bishop of Hereford, a favourer of the Eeformation, com- 
menced a visitation of the professed as well as secular 
clergy in 1523, in consequence of the general complaint 
against their manners.* This great minister, though not 
perhaps very rigid as to the morality of the church, was 
the first who set an example of reforming monastic 
foundations in the most efficacious manner, by converting 
their revenues to different purposes. Full of anxious 
zeal for promoting education, the noblest part of his 
character, he obtained bulls from Rome suppressing 
many convents (among which was that of St. Frideswide 
at Oxford), in order to erect and endow a new college in 
that university, his favourite work, which after his fall 
was more completely established by the name of Christ 
Church." A few more were afterwards extinguished 
through his instigation ; and thus the prejudice against 
interference with this species of property was somewhat 
worn off, and men's minds gradually prepared for the 
sweeping confiscations of Cromwell. The king indeed 
was abundantly willing to replenish his exchequer by 
violent means, and to avenge himself on those who gain- 
sayed his supremacy; but it was this able statesman 
who, prompted both by the natural appetite of ministers 
for Ihe subject's money, and, as has been generally sur- 
mised, by a secret partiality towards the Eeformation, 
devised and carried on with complete success, if not with 

t Strype, i. App. 19. wickedness that prevailed therein. Strype 

" Burnet; Strype. Wolsey alleged as says the number was twenty; but Ciol- 
the ground for this sujjpresslon, the great Aiet. ft. TocYaxA iQbeiatX. tBT^;^. 
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tlie utmost prudence, a measure of no inconsiderable 
liazard and difficulty. For such, it surely was under a 
system of govemikient which rested so much on antiquity, 
and in spite of the peculiar sacredness which the English 
attach to all freehold property, to annihilate so many 
prescriptive baronial tenures, the possessors whereof ' 
composed more than a third part of the house of lords, and 
to subject so many estates which the law had rendered 
inalienable, to maxims of escheat and forfeiture that had 
never been held applicable to their tenure. But for this 
purpose it was necessary, by exposing the gross corrup- 
tions of monasteries, both to intimidate the regular 
clergy and to excite popular indignation against them. 
It is not to be doubted that in the visitation of these 
foundations under the direction of Cromwell, as lord 
vicegerent of the king's ecclesiastical supremacy, many 
things were done in an arbitrary manner, and much was 
unfairly represented.* Yet the reports of these visitors 
are so minute and specific that it is rather a preposterous 
degree of incredulity to reject their testimony whenever 
it bears hard on the regulars. It is always to be remem- 
bered that the vices to which they bear witness are not 
only probable from the nature of such foundations, but 
are imputed to them by the most respectable writers of 
preceding ages. Nor do I find that the reports of this 
visitation were impeached for general falsehood in that 
age, whatever exaggeration there might be in particular 
cases. And surely tiie commendation bestowed on some 
religious houses as pure and unexceptionable, may afford 
a presumption that the censure of others was not an in- 
discriminate prejudging of their merits.^ 

* Collier, though not implicitly to be Romanising high-church men, such as 

trusted, tells some hard truths, and Collier, and the whole class of antiquaries, 

charges Cromwell with receiving bribes Wood, Heame, Drake, Browne, Willis, 

from several abbeys, in order to spare &c., &&, who are, with hardly an excep- 

them, p. 159. This is repeated by Lin- tion, partial to the monastic orders, and 

gard, on the authority of some Cottonian sometimes scarce keep on the mask of 

manuscripts. £ven Burnet speaks of the protestantism. No one fact can be better 

violent proceedings of a doctor Loudon supported by current opinion, and that 

towards the monasteries. This man was general testimony which carries convic- 

of infamous character, and became after- tion, than the relaxed and vicious state 

wards a conspirator against Cranmer and of those foundations for many ages before 

a persecutor of protestants. their fall. Ecclesiastical writers had not 

y Biimet, 190; Strype, i. ch. 36, see then learned, as t\»^V«N%,«ms»,'QsvfcN^^ 

especiaUy p. 257 ; Elliss Letters, 11. 11. ot Bvxpv^t«»iv!t,'w\i».\. 
We should be on our guard against the aBaix\s\.\tofcVc Oasa<^\wN.««»^^"^^^ 
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The dread of these visitora Boon induced a number of 
abbots to make surrenders to the king ; a step of very 
questionable legality. But in the next session the smaUer 
convents whose revenues were less than 200/. a year, 
were suppressed by act of parliament to the number of 
three hundred and seventy-six, and their estates vested 
in the crown. This summary spoliation led to the great 
northern rebellion soon afterwards. It was, in fact, not 
merely to wound the people's strongest impressions of 
religion, and especially those connected with their do* 
parted friends for whose souls prayers w^re offered in 
the monasteries, but to deprive the indigent in many 
places of succour, and the better rank of hospitable re- 
ception. This of course was experienced in a &r greater 
degree at the dissolution of the larger monasteries, which 
took place in 1640. But, Henry having entirely subdued 
the rebellion, and being now exceedingly dreaded by 
both the religious parties, this measure produced no 
open resistance, ^ough there seems to have been less 
pretext for it on the score of immorality and neglect of 
discipline than was foimd for abolishing the smaller con> 
vents." These great foundations were all surrendered ; 
a few excepted, which, against every principle of received 
law, were held to feJl by the attainder of their abbots for 
high treason. Parliament had only to confirm the king's 
title arising out of these surrenders and forfeitures. Some 

and bitterly. Thns we find in Wilkins. ' The preamble of 27 H. 8. c 28, 

iii. 630, a bull of Innocent VIII. for the which gives the smaller monasteries to 

reform of monasteries in England, charg- the king, after reciting that "manifest 

ingmany of them with dissoluteness of sin, vicious, carnal and abominable liviog, 

life. And this is followed by a severe is daily used and committed commonly 

monition from archbishop Morton to the in such little and small abbeys, priories, 

abbot of St. Alban's, imputing all kinds and other religious houses of monks, 

of scandalous vices to him and his monks, canons, and nuns, where the congregati<»i 

Those who reject at once the reports of of such religious periions is under the 

Henry's visitors, will do well to a>n8ider number of twelve persons," bestows 

this. See also Fosbrook's British Munach- praise on many of the greater found* 

ib-m, passim. [The " Letters relating to ations, and certainly does not intimate 

the Suppression of Monasteries," pub- that their fate was so near at hand. Nor 

lished by the Camden Society, and edited is any misconduct alleged or Insinuated 

by Mr. Thomas Wright, 1843, contain a against the greater monasteries in the 

part only of extant documents illustra- act 31 H. 8. c. 13, that abolishes them ; 

tive of this great transaction. There which is rather more remarkable, as in 

seems no reason for setting aside their some instances the religious had been 

evidence as wholly £Edse, though some induced to confess their evil lives and ill 

lovers of monachism raised a loud cla- deserts. Burnet, 236. 
mour at their publication. 1846.] 
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historians assert the mosks to have been turned adrift 
with a small sum of money. But it rather appears that 
they generally received pensions not inadequate, and 
which are said to have been pretty faithfully paid.' 
These however were voluntary gifts on the , part of the 
crown. For the parliament which dissolved the monas- 
tic foundations, while it took abundant care to preserve 
any rights of property which private persons might 
enjoy over the estates thus escheated to the crown, 
vouchsafed not a word towards securing the slightest 
compensation to the dispossessed owners. 

The fall of the mitred abbots changed the proportions 
of the two estates which constitute tiae upper house of 
parliament. Though the number of abbots and priors 
to whom writs of summons were directed varied con- 
siderably in different parliaments, they always, joined 
to the twenty-one bishops, preponderated over the tem- 
poral peers.^ It was no longer possible for the prelacy 
to offer an efficacious opposition to the reformation they • 
abhorred. Their own baronial tenure, their high dignity 
as legislative councillors of the land, remained ; but, one 
branch as ancient and venerable as their own thus lopped 
off, the spiritual aristocracy was reduced to play a very 

• lA ibid, and Append, p. 151 ; Col- among them as private property. It 

lier, 167. The pensions to the snperiors cannot of course be denied that the com- 

of the dissolved greater monasteries, says pulsory change of life was to many a 

a writer not likely to spare Henry's go- severe and an unmerited hardship ; but 

vemment, appear to have varied fh>m no great revolution, and the Reformation 

2662. to 61. per annum. The priors of as little as any, could be achieved with* 

cells received generally 132. A few, out much private suffering, 
whose services had merited the distinc- b The abbots sat till the end of the 

tion, obtained 201. To the other monks flnt session of Henry's sixth parliament, 

were allotted pensions of six, four, or the act extinguishing fhem not having 

two pounds, with a small sum to each passed till the last day. In the next 

at his departure, to provide for his im- session they do not appear, the writ of 

mediate wants. The pensions to tiam summons, not being supposed to give 

averaged about 4L Lingard, vi. 341. He them personal seats. There are indeed 

admits that these were ten times their so many parallel instances among spi- 

present value in money; and surely they ritual lords, and the principle is so ob- 

were not unreasonably small. Compare vious, that i t would not be worth noticing, 

them with those, generally and justly but for a strange doubt said to be thrown 

thought munificent, which this country out by some legal authorities, near the 

bestows on her veterans of Chelsea and l)eginning of George IIL's reign, in the 

Greenwich. The monks had no right to case of Pearce, bishop of Rochester, 

expect more than the means of that hard whether, after resigning his see, he would 

fare to which they ought by their rules not retain his seat as a lord 

to have been confined in the convents, ment; Vn COTiwwseiVKivcfc -«\&53B-\i«a> 

The whole revenues were not to be shared «\:ecaWoTi "w^a "wjX »cRfc\N#A» 
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secondary part in the councils of the nation. Nor could 
the Protestant religion have easily been established by- 
legal methods under Edward and Elizabeth without this 
previous destruction of the monasteries. Those who, 
professing an attachment to that religion^ have swollen 
the clamour of its adversaries against the dissolution of 
foundations that existed only for the sake of a different 
faith and worship, seem to me not very consistent or 
enlightened reasoners. In some the love of antiquity 
produces a sort of fanciful illusion ; and the very sight 
of those "buildings, so magnificent in their prosperous 
hour, so beautiful even in their present ruin, begets a 
sympathy for those who founded and inhabited them. 
In many, the violent courses of confiscation and attainder 
which accompanied this great revolution excite so just 
an indignation, that they either foiget to ask whether 
the end might not have been reached by more laudable 
means, or condemn that end itself either as sacrilege, or 
at least as an atrocious violation of the rights of pro- 
perty. Others again, who acknowledge that 3ie monastic 
discipline cannot be reconciled with the modem system 
of religion, or with public utility, lament only that these 
ample endovnnents were not bestowed upon ecclesiastical 
corporations, freed from the monkish cowl, but still be- 
longing to that spiritual profession to whose use they 
were originally consecrated. And it was a very natural 
theme of complaint at the time, that such abundant 
revenues as might have sustained the dignity of the 
crown and supplied the means of public defence without 
burdening the subject, had served little other purpose 
than that of swelling the fortunes of rapacious courtiers, 
and had left the king as necessitous and craving as 
before. 

Notwithstanding these various censures, I must own 
myself of opinion, both that the abolition of monastic 
institutions might have been conducted in a manner con- 
sonant to justice as well as policy, and that Henry's 
profuse alienation of the abbey lands, however illaudable 
in its motive, has proved upon the whole more beneficial 
to England than any other disposition would have turned 
out. I cannot, until some broad principle is made more 
obvious than it ever has yet been, do such violence to 
aU common notions on the subject, as to attach an equal 
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inviolability to private and corporate property. The 
law of hereditary succession, as ancient and universal as 
that of property itself, the law of testamentary disposi- 
tion, the complement of the former, so long established 
in most countries as to seem a natural right, have in- 
vested the individual possessor of the soil with such a 
fictitious immortality, such anticipated enjoyment, as it 
were, of futurity, that his perpetual ownership could not 
be limited to the term of his own existence, without 
what he would justly feel as a real deprivation of pro- 
perty. Nor are the expectancies of children, or other 
probable heirs, less real possessions, which it is a hard- 
ship, if not an absolute injury, to defeat. Yet even this 
hereditary claim is set aside by the laws of forfei- 
ture, which have almost everywhere prevailed. But in 
estates held, as we call it, in mortmain, there is no in- 
tercommunity, no natural privity of interest, between 
the present possessor and those who may succeed him ; 
and as the former cannot have any pretext for com- 
plaint, if, his own rights being preserved, the legisla- 
ture should alter the course of transmission after his 
decease, so neither is any hardship sustained by others, 
unless their succession has been already designated or 
rendered probable. Corporate property therefore ap- 
pears to stand on a very different footing from that, of 
private individuals ; and while all infringements of the 
established privileges of the latter are to be sedulously 
avoided, and held justifiable only by the strongest 
motives of public expediency, we cannot but admit the 
full right of the legislature to new-mould and regulate 
the former, in all that does not involve existing in- 
terests, upon far slighter reasons of convenience. If 
Henry had been content with prohibiting the profes- 
sion of religious perisons for the future, and had gra- 
dually diverted their revenues instead of violently 
confiscating them, no Protestant could have found it 
easy to censure his policy. 

It is indeed impossible to feel too much indignation 
at the spirit in which these proceedings were conducted. 
Besides the hardship sustained by so many persons 
turned loose upon society, for whose occupations they 
were unfit, the indiscriminate de«tTV3L<ci\ioT^ ^ifl ^^^tks^jc^a 
produced several public imscMe>fe- ^Wssrs^ ^^-^ 
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selves strongly interceded for the nunneiy of Godstow, 
as irreproachably managed, and an excellent place of 
education ; and no doubt some other foundations should 
have been preserved for the same reason. Latimer, who 
could not have a prejudice on that side, be^ed earnestly 
that the priory of Malvern might be spared for the main- 
tenance of preaching and hospitality. It was urged for 
Hexham abbey that, there not being a house for many 
miles in that part of England, the country would be in 
danger of going to waste." And the total want of inns 
in many parts of the kingdom must have rendered the 
loss of these hospitable places of reception a serious 
grievance. These, and probably other reasons, ought 
to have checked the destroying spirit of reform in its 
career, and suggested to Henry's counsellors, that a few 
years would not be ill consumed in contriving new 
methods of attaining the beneficial effects which mo- 
nastic institutions had not failed to produce, and in 
preparing the people's minds for so important an inno- 
vation. 

The suppression of monasteries poured in an instant 
such a torrent of wealth upon the crown as has seldom 
been equalled in any country by the confiscations fol- 
lowiog a subdued rebellion. The clear yearly value 
was rated at 131,607/. ; but was in reality, if we believe 
Burnet, ten times as great ; the courtiers undervaluing 
those estates in order to obtain grants or sales of them 
more easily. It is certain, however, that Burnet's sup- 
position errs extravagantly on the other side.** The 
moveables of the smaller monasteries alone were rec« 
koned at 100,000Z. ; and as the rents of these were 
less than a fourth of the whole, we may calculate the 
aggregate value of moveable wealth in the same pro- 

^ Burnet, i. ; Append. 96. sesssd above one-fifth of the kingdcnn ; 

d P. 268. Dr. Lingard, on the authority and in value, by reason of their loi^ 

of Nasmith's edition of Tanner's Notitia leases, not one-tenth. But, on this snp- 

Monastica, puts the annual revenue of position, the crown's gain was enormous, 

all the monastic houses at 142,9141. This According to a valuation in Speed's 

would only be one-twentieth part of the Catalogue of Religious Houses, apud 

rental of the kingdom, if Hume were Collier, Append, p. 34, sixteen mitred 

right in estimating that at three millions, abbots had revenues above lOOOZ. per 

But this is certainly by much too high, annum. St Peter's, Westminster, was 

The author of Banner's Observations on the richest, and valued at 3977L, Glas- 

Bumet, as I have mentioned above, says tonbury at 36081., St Alban's at 25101., 

the monks will be found not to have pde- 9tc ^ 
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portion. All this was enough to dazzle a more prudent 
mind than that of Henry, and to inspire those sanguine 
dreams of inexhaustible affluence with which private 
men are so often filled by sudden prosperity. 

The monastic rule of life being tlius abrogated, as 
neither conformable to pure religion nor to poHcy, it is 
to be considered to what uses these immense endow- 
jnents ought to have been applied. There are some, 
perhaps, who may be of opinion that the original 
founders of monasteries, or xthose who had afterwards 
bestowed lands on them, having annexed to their grants 
an implied condition of the continuance of certain devo- 
tional services, and especially of prayers for the repose 
of their souls, it were but equitable that, if the legisla- 
ture rendered the performance of this condition impos- 
sible, their heirs should re-enter upon the lands iliat 
would not have been alienated from them on any other 
account. But, without adverting to the difficulty in 
many cases of ascertaining the lawful heir, it might be 
answered that the donors had absolutely divested them* 
selves of all interest in their grants, and that it was more 
consonant to the analogy of law to treat these estates as 
escheats or vacant possessions, devolving to the sove- 
reign, than to imagine a right of reversion that no party 
had ever contemplated. There was indeed a class of 
persons veiy different from the foundera of monasteries, 
to whom restitution was due. A lai^e proportion of 
conventual revenues arose out of parochial tithes, di- 
verted from the legitimate object of maintaining the 
incumbent to swell the pomp of some remote abbot. 
These impropriations were in no one instance, I believe, 
restored to the parochial clergy, and have passed either 
into the hands of laymen, or of bishops and other eccle- 
siastic^ persons, who were frequently compelled by the 
Tudor princes to take them in exchwige for lands.* It 
was hot in the spirit of Henry's policy, or in that of the 
times, to preserve much of these revenues to the church, 

' An act entitling the queen to take (1 Ellz. c. 19). This bill passed on a 

into her hands, on the avoidance of any division in the commons by 104 to 

bishopric, so mnch of the lands belong- 90, and was ill taken by some of the 

ing to it as should be equal in value to bishops, who saw themselves reduced 

the impropriate rectories, &c. -within the to live on the lawful awtoais^KORfc 

same, belonging to the crown* and to the vb^tqc^d&sX titot^. ^-crav^^ fecKM^a*, 
give the latter in exchange, was made 
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thougli he had designed to allot 18,000^. a year for 
eighteen new sees, of which he only erected six with 
far inferior endowments. Nor was he much better in- 
clined to husband them for public exigencies, although 
more than sufficient to make the crown independent of 
parliamentary aid. It may perhaps be reckoned a pro- 
vidential circumstance, that his thoughtless humour 
should have rejected the obvious means of establishing 
an uncontrollable despotism, by rendering unnecessary 
the only exertion of power which his subjects were 
likely to withstand. Henry VII. would probably have 
followed a very different course. Laige sums, however, 
are said to have been expended in the repair of high- 
ways, and in fortifying ports in the channel.' But the 
greater part was dissipated in profuse grants to the 
courtiers, who frequently contrived to veil their acqui- 
sitions under cover of a purchase from the crown. It 
has been surmised that Cromwell, in his desire to pro- 
mote the Reformation, advised the king to make this 
partition of abbey lands among the nobles and gentry, 
either by grant, or by sale on easy terms, that, being 
thus bound by the sure ties of private interest, they might 
always oppose any return towards the dominion of 
Rome.* In Mary's reign, accordingly, her parliament, 
so obsequious^in all matters of religion, adhered with a 
firm grasp to the possession of church lands ; nor could 
the papal supremacy be re-established until a sanction 
was given to their enjoyment. And we may ascribe 
part of the zeal of the same class in bringing back and 
preserving the reformed church under Elizabeth to a 
similar motive; not that these gentlemen were hypo- 
critical pretenders to a belief they did not entertain, but 
that, according to the general laws of human nature, 
they gave a readier reception to truths which made 
their estates more secure. 

t Burnet, 268, 339. In Strype, i. 311, maike. His hif^eas may assign to the 

we have a paper drawn up hy Cnnnwell yearly reparation of highways in sundry 

for the king's inspection, setting forth parts, or the doing of other good deeds 

wliat might be done with the revenues for the oommonwealih, 6000 marks*" In 

of the lesser monasteries. Among a few sudi scant proportion did the claims of 

other particulars are the following:— public utility oome after those of selfish- 

'* His grsce may ftimish 200 gentlemen pomp, or rather periiaps, looking mom 

to attend on his person, every <me of attentively, of cunning corruption, 

them to have 100 marks yearly— 20,000 s Bumet, L 223. 
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But, if the participation of so many persons in the 
spoils of ecclesiastical property gave stability to the new 
religion, by pledging them to its support, it was also of 
no slight advantage to our civil constitution, strengthen- 
ing, and as it were infusing new blood into, the terri- 
torial aristocracy, who were to withstand the enormous 
prerogative of the crown. For if it be true, as surely it 
is, that wealth is power, the distribution of so large a 
portion of the kingdom among the nobles and gentry, 
the elevation of so many new families, and the increased 
opulence of the more ancient, must have sensibly affected 
their weight in the balance. Those families indeed, 
within or without the bounds of the peerage, which 
are now deemed the most considerable, will be found, 
with no great number of exceptions, to have first 
become conspicuous under the Tudor line of kings ; and 
if we could trace the titles of their estates, to have 
acquired no small portion of them, mediately or imme- 
diately, from monastic or other ecclesiastical foundations. 
And better it has been that these revenues should thus 
from age to age have been expended in liberal hospi- 
tality, in discerning charity, in th6 promotion of in- 
dustry and cultivation, in the active duties or even 
generous amusements of life, than in maintaining a host 
of ignorant and inactive monks, in deceiving the popu- 
lace by superstitious pageantry, or in the encouragement 
of idleness and mendicity.** 

h It is a &vourit« theory with many times very far from them. It might be 

who regret the absolute secularisation of difficult indeed to prove that a Norman 

conventual estates, that they mi^t have baron, who, not quite easy about his 

been rendered useful to learning and future prospects, took comfort in his last 

religion by being bestowed on chapters hours from the anticipation of daily 

and colleges. Thomas Whitaker has masses for his soul, would have been 

sketched a pretty scheme for the abbey better satisfied that his lands should 

of Whalley, wherein, besides certain maintain a grammarHBchool than that 

opulent prebendaries, he would provide they should escheat to the crown. But 

for schoolmasters and physicians. I sup- to wave this, and to revert to the prin- 

pose this is> considered an adherence to ciple of public utility, it may possibly be 

the donor's intrntion, and no sort of vio- true that, in one instance, such as Whal- 

lation of property ; somewhat on the ley, a more beneficial disposition could 

principle called cy jw^, adopted by the have been made in favour of a college 

court of chancery in cases of charitable than by granting away the lands. But 

bequests; according to which, that tri- the question is, whether all, or even a 

bunal, if it holds the testator's intention great part, of the monastic estates could 

unfit to be executed, carries the bequest have been kept in mortmain with ad- 

into effect by doing what it presumes to vantage. We may easily argue that the 

come next in his wishes, though some- Derwentwater property, applied as it has 
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A yeiy ungrounded prejudice had long obtained cur- 
rencj, and notwithstanding the contradiction it has 
experienced in our more accurate age, seems still not 
eradicated, that the ahns of monasteries maintained the 
indigent throughout the kingdom, and that the system 
of parochial relief, now so much the topic of complaint, 
was rendered necessary by the dissolution of those bene- 
ficent foundations. Tkere can be no doubt that many 
of the impotent poor derived support from their charity. 
But the blind eleemosynary spirit inculcated by the 
Bomish church is notoriously the cause, not the cure, of 
^ggs^^ a^d wretchedness. The monastic foundations, 
scattered in different counties, but by no means at regular 
distances, and often in sequestered places, could never 
answer the end of local and limited succour, meted out 
in just proportion to the demands of poverty. Their 
gates might indeed be open to those who knocked at 
tiiem for ahns, and came in search of streams that 
must always be too scanty for a thirsty multitude. 
Nothing could have a stronger tendency to promote 
that vagabond mendicity, which unceasing and very n 
severe statutes were enacted to repress. It was and 
must always continue a hard problem, to discover the 
means of rescuing those whom labour cannot maintam 
from the last extremities of helpless suffering. The 
regular clergy were in all respects ill fitted for this 
great office of humanity. Even while the monasteries 
were yet standing, the scheme of a provision for the poor 
had been adopted by the legislature, by means of re- 
gulai" collections, which in the course of a long series of 
statutes, ending in the 43rd of Elizabeth, were almost 
insensibly converted into compulsory assessments.' It 



been, has done the state more service than 
if it had gone to maintain a race of Rat- 
cUffes, and been squandered at White's 
or Newmarket. But does it follow that 
the kingdom would be the more pros- 
perous if all the estates of the peerage 
were diverted to similar endowments? 
And can we seriously believe that, if 
such a plan had been adopted at the sup- 
pression of monasteries, either religion or 
learning would have been the better for 
such an inundation of prebendaries and 
schoolmasters? 



I The first act for the relief of the 
impotent poor passed in 1535 (2f H. 8, 
c.25). By this statute no alms were 
allowed to be given to beggars, on pain 
of forfeiting ten times the value ; but a 
collection was to be made in every parish. 
The compulsory contributions, properly 
speaking, began in 1572 (14 EUz. c.5). 
But by an earlier statute, 1 £dw. 6, c. 3, 
the bishop was empowered to proceed In 
his court against such as should refuse 
to contribute, or dissuade others from 
doing so. 
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is by no means probable that, howe'ver some in particular 
districts may have had to lament the cessation of hos- 
pitality in tiie convents, the poor in general, after some 
time, were placed in a worse condition by their dissolu- 
tion ; nor are we to forget that the class to whom the 
abbey lands have fallen have been distinguished at all 
times, and never more than in the first century after 
that transference of property, for their charity and 
munificence. 

These two great political measures — ^the separation 
from the Boman see, and the suppression of monasteries 
- — so broke the vast power of the English clergy, and 
humbled their spirit, that they became the most abject 
of Henry's vassals, and dared not offer any steady oppo- 
sition to his caprice, even when it led him to make in- 
novations in the essential parts of their religion. It is 
certain that a large majority of that order would gladly 
have retained their allegiance to Eome, and that they 
viewed with horror the downfall of the monasteries. In 
rending away so much that had been incorporated with 
the public faith Henry seemed to prepare the road for 
^ the still more radical changes of the reformers. These, 
a numerous and increasing sect, exulted by turns in the 
innovations he promulgated, lamented their dilatoriness 
and imperfection, or trembled at the re-action of bis 
bigotry against iiiemselves. Trained in the school of 
theological controversy, and dramng from those bitter 
waters fresh aliment for his sanguinary and imperious 
temper, he displayed the impartiality of his intolerance 
by alternately persecuting the two conflicting parties. 
We all have read how three persons convicted of disput- 
ing his supremacy, and three deniers of transubstantia- 
tion, were drawn on the same hurdle to execution. But 
the doctrinal system adopted by Henry in the latter 
years of his reign, varying, indeed, in some measure 
from time to time, was about equally removed from 
popish and protestant orthodoxy. The corporal presence 
of Christ in the consecrated elements was a tenet which 
no one might dispute without incurring the penalty of 
death by fire ; and the king had a capricious partiaJity 
to the Bomish practice in those very points where a 
great many real catholics ^on the Continent were ear- > 
nest for its alteration, the communion of the laity 

VOL. I. Qt 
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bread alone, and the oelibaej of tbe clergy. But in 
several other respects he was wrought upon by Cranmer 
to draw pretty near to the Lutheran creed, and to per- 
mit such expHcations to be given in the books set forth 
by his authority, the Institution, and the Erudition of a 
Christian Man, as, if they did not absolutely proscribe 
most of the ancient opinions, threw at best much doubt 
upon them, and gave intimations which the people, now 
become attentive to these questions, were acute enough 
to interpret.*' 

It was natural to suspect, from the previous temper of 
Profmsu ^® nation, that the revolutionary spirit which 
oftSe blazed out in Germany would spread rapidly 
dSSf in over England. The enemies of ancient super- 
Engtand- stitiou at homo, by frequent communication 
with the Lutheran and Swiss reformers, acquired not 
only more enlivening confidence, but a surer and more 
definite system of belief. Books printed in Germany or 
in the Flemish provinces, where at first the administra- 
tion connived at the new religion, wer§ imported and 
read with that eagerness and delight which always com- 
pensate the risk of forbidden studies." Wolsey, who had 
no turn towards persecution, contented himself with 
ordering heretical writings to be burned, and strictly 
prohibiting their importation. But to withstand the 
course of popular opinion is always like a combat against 
the elements in commotion ; nor is it likely that a go- 
vernment &kr more steady and unanimous than that of 
Henry VIII. could have effectually prevented the dif- 
fusion of protestantism. And the severe punishment of 
many zealous reformers in the subsequent part of this 
reign tended, beyond a doubt, to excite a fitvourable pre- 
judice for men whose manifest sincerity, piety, and con- 
it The Institation was printed in 1537 ; ^ Strype, i. 185. A statate enacted 
the Eradition, according to Bnmet, in in 1534 (25 H. 8, c. 15), after reciting 
1540; but in Collier and Strype's opinion, that " at this day there be within this 
not till 1543. They are both artfully realm a great number ennning and expert 
drawn, probably in the main by Gran, in printing, and as able to execute the 
mer. but not without the interference said craft asjmy stranger," proceeds to 
of some less favourable to the new doc- forbid the sale of bound books imported, 
trine, and under the eye of the king him- ftom the Continent A terrible blow' 
self. Collier, 137, 189. The doctrinal was thus levelled both against general 
variations in these two summaries of literature and the reformed religion ; but. 
royal £edth are by no means inconsider- like many other bad laws, produced very 
able. little effect. 
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stancy in suffering, were as good pledges for the truth of 
their doctrine, as the people had been always taught to 
esteem the same qualities in the legends of the early 
martyrs. Nor were Henry's persecutions conducted 
upcn the only rational principle, that of the inquisition, 
which judges from the analogy of medicine, that a deadly 
poison cannot be extirpated but by the speedy and radical 
excision of the diseased part; but falling only upon a few 
of a more eager and officious zeal, left a well-grounded opi- 
nion among the rest, that by some degree of temporising 
prudence iiey might escape molestation till a season of 
liberty should arrive. 

One of the books originally included in the list of pro- 
scription ampng the writings of Luther and the foreign 
Protestants was a translation of the New Testament into 
English by Tyndale, printed at Antwerp in 1 526. A com- 
plete version of the Bible, partly by Tyndale, and partly 
by Goverdale, appeared, perhaps at Hamburgh, in 1635; 
a second edition, under the name of Matthews, following 
in 1537; and £U3 Cranmer's influence over the king be- 
came greater, and his aversion to the Boman church 
more inveterate, so material a change was made in the 
ecclesiastical policy of this reign as to direct the Scrip- 
tures in this translation (but with corrections in many 
places) to be set up in parish churches, and permit them 
to be publicly sold." This measure had a strong ten- 

» The aoooimts of early edittons of the of the Bible in churches, or by yeomen, 
English Bible in Burnet, Collier, Strype, women, and other incapable persons, 
and an essay by Johnson in Watson's The popish bishops, well aware how 
Theological Tracts, vol. ilL, are errone- mudi turned on this general liberty of 
pus or defective. A letter of Strype, in reading the Scriptures, did all in their 
Harleian MSS. 3782, which has been power to discredit the new version. Gar- 
printed, is better ; but the most complete diner made a list of about ope hundred 
enumeration is in Cotton's list of edi- words which he thought unfit to be trans- 
tlons, 1821. The dispersion of the Scrip- lated, and which, in case of an authorised 
tures, with full liberty to read them, was version (whereof the clergy in convoca- 
greatly due to.CromweU, as is shown by tion had reluctantly admitted the expe- 
Burnet Even after his foil, a procla- diency), ought, in his opinion, to be left 
mation, dated May 6, 1542, referring to in Latin. Tyndale's translation may, 
the king's former ii^unctions for the I apprehend, be reckoned the basis of 
same purpose, directs a large Bible to that now In use, but has undergone 
be set up in every parish church. But, geveral corrections before the last It 
next year the duke of Norfolk and Gar- has been a matter of dispute whether it 
diner prevailing over Cranmer, Henry wefb made from the original languages 
retraced a part of his steps ; and the act or from the Vulgate. Hebrew and even 
34 H. 8. c 1, forbids the sale of Tyn- Greek were very little known in England 
dale's "false translation," and the reading at that time. TVdi 
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dency to promote the Befoimation, especially among 
those who were capable of reading ; not, sorely, that 
the controverted doctrines of the Bomish church are so 
palpably erroneous as to bear no sort of examination, 
but because such a promulgation of the Scriptures at 
that particular time seemed both tacitly to admit the 
chief point of contest, that they were the exclusive 
standard of Christian faith, and to lead the people* to 
interpret them with that sort of prejudice which a jury 
would feel in considering evidence that one party in a 
cause had attempted to suppress ; a danger which those 
who wish to restrain the course of free discussion with- 
out veiy sure means of success will in all ages do well 
to reflect upon. 

The great change of religious opinions was not so 
much effected by reasoning on points of theological con- 
troversy, upon which some are apt to fancy it turned, as 
on a persuasion that fraud and corruption pervaded the 
established church. The pretended miracles, which had 
so long held the imderstanding in captivity, were wisely 
exposed to ridicule and indignation by the government. 
Plays and interludes were represented in churches, of 
which the usual subject was the vices and corruptions of 
the monks and clergy. These were disapproved of by 
the graver sort, but no doubt served a useful purpose." 
The press sent forth its light hosts of libels ; and though 
the catholic party did not fail to try the same means of 
influence, they had both less liberty to write as they 
pleased, and fewer readers than their antagonists.^ 



The edition of 1537, called Matthews'B 
Bible, printed 1^ Grafton, contains mar- 
ginal notes reflecting on the corruptions 
of popeiy. These it was thought expe- 
dient to suppress in that of 1539, com- 
monly called Cranmer's Bible as having 
been revised by him, and in later editions. 
In all these editions of Henry's reign, 
though the version is properly Tyndale's, 
there are, as I am informed, considerable 
variations and amendments. Thus, in 
Cranmer's Bible, tiie word eccUtia is 
always rendered congregation, instead of 
church ; either as the primary meaning, 
or, more probably, to point out that the 
laity had a share in the government of a 
Christian society. 



° Burnet, 318 ; Strype's Life of FicM-- 
ker, 18. Collier (187) is of course much 
scandalised. In his view of things, it 
had been better to give up the Beforma- 
lion entirely than to suffer one reflection 
on the clergy. These dramatic satires 
on that order had also art effect in pm- 
moting the Reformation in Holland. 
Brandt's History of Reformation in Low 
Countries, vol. L p. 128. 

P [" In place of the ancient reverence 
which was entertahied for the pope and 
the Romish chair, there was not a mas- 
querade or other pastime in which some 
one was not to be seen going about in 
the dress of a pope or cardinaL Even 
the women ^«&\edLVnio&«aa3i\X:s «1 the Qope 
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In this feverish state of the public mind on the 
most interesting subject ensued the death of itsesta- 
Henry VIII., who had excited and kept it up. SS^^""^ 
More than once, during the latter part of his Edward, 
capricious reign, the popish party, headed by Norfolk 
and Gardiner, had gained an ascendant, and several 
persons had been burned for denying transubstantiation. 
But at the moment of his decease Norfolk was a prisoner 
attainted of treason, Gardiner in disgrace, and the favour 
of Cranmer at its height. It is said that Henry had 
meditated some further changes in religion. Of his 
executors, the greater part, as their subsequent conduct 
evinces, were nearly indifferent to the two systems, ex- 
cept so far as, more might be gained by innovation. But 
Somerset, the new protector, appears to have inclined 
sincerely towards the Eeformation, though not wholly 
uninfluenced by similar motives. His authority readily 
overcame all opposition in the council ; and it was soon 
perceived that Edward, whose singular precocity gave 
his opinions in childhood an importance not wholly 
ridiculous, had imbibed a steady and ardent attachment 
to the new religion, which probably, had he lived longer, 
would have led him both to diverge farther from what 
he thought an idolatrous superstition, and to have treated 
its adherents with severity.** Under his reign, accord- 
ingly, a series of alterations in the tenets and homilies 
of the English church were made, the principal of which 
I shall point out, without following a chronological 

and his servants, and thought they could 1774, are quite unlike the style of a boy. 

' do no greater disgrace to any man than One could wish this Journal not to be 

by calling him priest of the pope, or genuine; for the manner in which he 

papist" Extract fh>m an anonymous speaks of both his uncles* executionsdoes 

French MS. by a person resident at the not show a good heart Unfortunately, 

English court, about 1540, in Raumer's however, there is a letter extant of the 

History of 16th and 17th centuries illus- king to Fitzpatrick, which must be 

trated, vol. ii. p. 66. 1845.] genuine, and is in the same strain. He 

1 I can hardly avoid doubting whether treated his sister Mary harshly about 

Edward VL's Journal, published in the her religion, and had, I suspect, too much 

second volume of Burnet be altogether Tudor blood in his veins. It is certain 

his own ; because it is strange for a boy that be was a very extraordinary boy, or, 

of ten year» old to write with the precise as Cardan calls him, monstrificus puel- 

brevity of a man of business. Yet it is lus; and the reluctance with which he 

hard to say how 'far an intercourse with yielded, on the solicitations oT Cranmer, 

able men on serious subjects may force to si^ the warrant for burning Joan 

a royal plant of such natural vigour; and Boucher, is as much to hva ^ 

his letters to his young friend Barnaby it is agaiiial arc\x\A^o-v'^. 

Fitzpatrick, published by IL Walpole in p. 96.] 



86 



POINTS OF DIFFERENCE 



Chap. II. 



order, or adverting to snch matters of controversy as did 
not produce a sensible effect on the people. 

I. It was obviously among the ftrat steps required in 

^ order to introduce a mode of religion at once, 
the chief Hiore reasonable and more earnest than the 
difere^ former, that the public services of the church 
between should be expressed in the mother tongue of 
reu^oM. congregation. The Latin ritual had been 
unchanged ever since the age when it was ver- 
nacular ; partly through a sluggish dislike of innovation, 
but partly also because the mysteriousness of an unknown 
dialect served to im^se on the vulgar, and to throw an 
air of wisdom around the priesthood. Yet what was 
thus concealed would have borne the light. Our own 
liturgy, so justly celebrated for its piety, elevation, and 
simplicity, is in great measure a translation from the 
catholic services, or more properly from those which had 
been handed down from a more primitive age; those 
portions, of course, being omitted which had relation to 
different principles of worship. In the second year of 
Edward's reign, the reformation ,of the public service 
was accomplished, and an English liturgy compiled, not 
essentially different from that in present use.' 

II. No part of exterior religion was more prominent 
or more offensive to those who had imbibed a protestant 
spirit than the worship, or at least veneration, of images, 
which in remote and barbarous ages had given excessive 
scandal both in the Greek and Latin churches, though 
long fully established in the practice of each. The 

pulace in towns where the reformed tenets prevailed 
gan to pull them down in the very first days of 
Edward's reign; and after a little pretence at distin- 
guishing those which had not been abused, orders were 
given that all images should be taken away from churches. 
It was, perhaps, necessary thus to hinder the zealous 
protestants from abating tiiem as nuisances, which had 
already caused several disturbances.' But this order was 

' The litany had been translated into book. Strype's Annals, il. 39; HolUng* 

English hi 1542. Burnet, i. 331 ; Collier, shed, iii. 921. (4to. edition.) 

Ill; where it may be read, not mnch • * It was observed," says Strype, ii. 79, 

differing fhnn that now in use. It was " that where images were left there was 

always held out by our church, when the most contest, and most peace where they 

object was conciliation, that the liturgy' were all sheer pulled down, as they were 

was easentiaOy the same with the mass- in eom« ^laioe&." 
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executed with a rigour which lovers of art and antiquity 
have long deplored. Our churches bear witness to the 
devastation committed in the wantonness of triumphant 
reform by defacing statues and crosses on the exterior of 
buildings intended for worship, or windows and monu- 
ments within. Missals and other books dedicated to 
superstition perished in the same manner. Altars were 
taken down, and a great variety of ceremonies abrogated, 
such as the use of incense, tapers, and holy water ; and 
though more of these were retained than eager inno- 
vators could' approve, the whole surface of religious 
ordinances, all that is palpable to common minds, under- 
went a surprising transformation. 

III. But this change in ceremonial observances and 
outward show was trifling when compared to that in the 
objects of worship, and in the purposes for which they 
were addressed. Those who have visited some catholic 
temples, and attended to the current language of devo- 
tion, must have perceived, what the writings of apolo- 
gists or decrees of councils will never enable them to 
discover, that the saints, but more especially the Virgin, 
are almost exclusively the popular deities of that religion. 
All this polytheism was swept away by the reformers ; 
and in this may be deemed to consist tiie most specific 
difference of tiie two systems. Nor did they spare the 
belief in purgatory, that unknown land which tiiie hier- 
archy swayed with so absolute a rule, and to which the 
earth had been rendered a tributary province. Yet in 
the first liturgy put forth under Edward the prayers for 
departed souls were retained ; whether out of respect to 
the prejudices of the people or to the immemorial anti- 
quity of the practice. But such prayers, if not neces- 
sarily implying the doctrine of purgatory (which yet in 
the main they appear to do), are at least so closely con- 
nected with it that the belief could never be eradicated 
while they remained. Hence, in the revision of the 
liturgy, four years afterwards, they were laid aside ; ' and 



t Collier» p. 357, enters into a vindi- 
cation of the practice, which appears to 
have prevailed in the church from the 
second century. It was defended in 
general by the nonjurors and the whole 
school of Andrews. But, independently 
of its wanting the authority of Scripture, 



which the reformers set up exclusively 
of all tradition, it contradicted the doc- 
trine of Justification by mere faith, 
in the strict sense which they afiixed 
to that tenet. See iQ)Te«xc&^<& 'Oofe 
act for disaolwiVou oi c^i»nta\e;*» 
6, c. 14. 
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several other changes made, to eradicate the vestiges of 
the ancient superstition. 

IV. Auricnlar confession, as commonly called, or the 
private and special confession of sins to a priest for the 
purpose of obtaining his absolution, an imperative duty 
m the church of Bome, and preserved as such in the 
statute of the six articles, and in the religious codes pub- 
lished by Henry YIII., was left to each man's discretion 
in the new order ; a judicious temperament, which the 
reformers^ would have done well to adopt in some other 
points. And thus, while it has never been condemned 
in our church, it went without dispute into complete 
neglect. Those who desire to augment the influence of 
the clergy regret, of course, its discontinuance; and 
some may conceive that it would serve either for whole- 
some restraint or useful admonition. It is very difficult, 
or, perhaps, beyond the res^h. of any human being, to 
determine absolutely how far these benefits, which can- 
not be reasonably denied to result in some instances 
from the rite of confession, outweigh the mischiefs con- 
nected with it. There seems to be something in the 
Eoman catholic discipline (and I know nothing else so 
likely) which keeps the balance, as it were, of moral 
influence pretty even between the two religions, and 
compensates for the ignorance and superstition which 
the elder preserves; for I am not sure that the pro- 
testant system in the present age has any very sensible 
advantage in this respect ; or that in countries where 
the comparison can fairly be made, as in Germany or 
Switzerland, there is more honesty in one sex, or more 
chastity in the other, when they belong to the reformed 
churches. Yet, on the other hand, the practice of con- 
fession is at the best of very doubtful utility, when con- 
sidered in its full extent and general bearings. The 
ordinary confessor, listening mechanically to hundreds 
of penitents, can hardly preserve much authority over 
most of them. But in proportion as 'his attention is 
directed to the secrets of conscience, his influence may 
become dangerous ; men grow accustomed to the control 
of one perhaps more feeble and guilty than themselves, 
but over whose frailties they exercise no reciprocal 
command; and, if the confessors of kings have been 
sometimes terrible to nations, their ascendancy is pro- 
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bably not less mischievous, in proportion to its extent, 
within the sphere of domestic life. In a political light, 
and with the object of lessening the weight of the eccle- 
siastical order in temporal affairs, there cannot be the 
least hesitation as to the expediency of discontinuing 
the usage." 

V. It has very rarely been the custom of theologians 
to measure the importance of orthodox opinions by their 
effect on the lives and hearts of those who adopt them ; 
nor was this predilection for speculative above practical 
doctrines ever more evident than in the leading contro- 
versy of the sixteenth century, that respecting the Lord's 
Supper. 'No errors on this point cotdd have had any 
influence on men's moral conduct, nor indeed much on 
the general nature of their faith ; yet it was selected as 
the test of heresy ; and most, if not all, of those who 
suffered death upon that charge, whether in England or 
on the Continent, were convicted of denying the corporal 
presence, in the sense of the Koman church. It had 
been well if the reformers had learned, by abhorring her 
persecution, not to practise it in a somewhat less degree 
upon each other ; or, by exposing the absurdities of tran- 
substantiation, not to contend for equal nonsense of their 
own. Four principal theories, to say nothing of sub- 
ordinate varieties, divided Europe at the accession of 
Edward YI. about the sacrament of the Eucharist. The 
church of Kome would not depart a single letter from 
transubstantiation, or the change at the moment of con- 
secration of the substances of bread and wine into those 
of Chiist's body and blood ; the accidents, in school lan- 
guage, or sensible qualities of the former remaining, or 
becoming inherent in the new substance. This doctrine 
does not, as vulgarly supposed, contradict the evidence 
of our senses ; since our senses can report, nothing as to 
the unknown being, which the schoolmen denominated 
substance, and which alone was the subject of this con- 
version. But metaphysicians of later ages might inquire 
whether material substances, abstractedly considered, 
exist at all, or, if they exist, whether they can have any 
specific distinction except their sensible qualities. This, 



" Collier, p. 248, descanta, in the true well known, la otifcotVJttfe'^NaX&aQ.'^^s^^ 
spirit of a high (^urchman, on the im- Ms party d\BaigreeAm\3tt.>ik^^'QKW^>^^^ 
portonce of au2/e£B2oi2. This also, as is Protestaxita. 
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perhaps, did not suggest itself in the sixteenth centmy ; 
but it was strongly objected that the simultaneous exist- 
ence of a body in many places, which the Eomish doc- 
trine implied, was inconceivable, and even contradictory. 
Luther, partly, as it seems, out of his determination to 
multiply differences with the church, invented a theory 
somewhat different, usually called consubstantiation, 
which was adopted in the confession of Augsburg, and to 
which, at least down to the middle of the eighteenth 
century, the divines of that communion were much 
attached. ^ They imagined the two substances to be 
united in the sacramental elements, so that they might 
be termed bread and wine, or the body and blood, with 
equal propriety.' But it must be obvious that there is 
little more than a metaphysical distinction between this 
doctrine and that of Eome ; though, when it suited thQ 
Lutherans to magnify rather than dissemble their devia- 
tions from the mother church, it was raised into an 
important difference, A simpler and more rational ex- 
plication occurred to Zwingle and (Ecolampadius, from 
whom the Helvetian protestants imbibed their fedth. 
Eejecting every notion of a real presence, and divesting 
the institution of all its mystery, they saw only figura- 
tive symbols in the elements which Christ had appointed 
as a commemoration of his death. But this novel opinion 
excited as much indignation in Luther as in the Ro- 
manists. It was indeed a rock on which the Eeformation 
was nearly shipwrecked ; since the violent contests which 
it occasioned, and the narrow intolerance which one side 
at least displayed throughout the controversy, not only 
weakened on several occasions the temporal power of 
the protestant churches, but disgusted many of those 
who might have inclined towards espousing their senti- 
ments. Besides these three hypotheses, a fourth was 
promulgated by Martin Bucer of Strasburg, a man of 
much acuteness, but prone to metaphysical subtilty, and 
not, it is said, of a very ingenuous character.^ Bucer, 

* Nostra sententia est, Bays Lather, ooDtention, and for malntaJniDg peace and 

apnd Burnet, 111, Appendix, 194, corpus quietness in the church, somewhat more 

ita cum pane, seu hi pane esse, ut revera ambiguous words should be used, that 

cum pane manducetur, et quemcunque mig^t have a respect to both persuasions 

motumvel actionem panishabet,eundem concerning the presence. But Martyr 

et corpus GhristL was of another Judgment, and affected to 

J Bucer thoi^ht, that for avoiding speak of the sacrament with all plainness 
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as I apprehend, though his expressions are unnsually 
confused, did not acknowledge a local presence of 
Christ's body and blood in the elements after consecra- 
tion — so fiir concurring with the Helvetians ; while he 
contended that they were really, and without figure, 
received by the worthy communicant through fe-ith, so 
as to preserve the belief of a mysterious union, and of 
what was sometimes called a real presence. Bucer him- 
self came to England early in the reigsi of Edward, and 
had a considerable share in advising the measures of 
reformation. But Peter Martyr, a disciple of the Swiss 
school, had also no small influence. In the forty-two 
articles set forth by authority, the real or corporal pre- 
sence, using these words as synonymous, is explicitly 
denied. This clause was omitted on the revision of the 
articles under Elizabeth.* 

VI. These various innovations were exceedingly 
inimical to the influence and interests of the priesthood. 
But that order obtained a sort of compensation in being 
released from its obligation to celibacy. This obligation, 
though unwarranted by Scripture, rested on a most 
ancient and universal rule of discipline ; for though the 
Greek and Eastern churches have always permitted the 
ordination of married persons, yet they do not allow 
those already ordained to take wives. No very good 
reason, however, could be given for this distinction ; and 
the constrained celibacy of the Latin clergy had given 
rise to mischiefs, of which their general practice of 
retaining concubines might be reckoned among the 
smallest.* The German protestants soon rejected this 
burthen, and encouraged regular as well as secular 
priests to marry. Cranmer had himself taken a wife in 
Germany, whom Henry's law of the six articles, one of 
which made the marriage of priests felony, compelled 

and perspicuity." Stiype, iL 121. The the elementa 

tnith is, that there were but two opinions ■ It appears to have been common for 
at bottom as to this main point of the the clergy, by licence from their bishops, 
oontroversy ; nor in the nature of things to retain concubines, who were. Collier 
was it possible that there should be more; says, for the most part their wives, 
for what can be predicated concerning a p..262. But I do not clearly understand 
body, in its relation to a given space, but in what the distinction could have con- 
presence and absence } sisted ; for it seems unlikely that mar- 
* Burnet, ii. 106, App. 216; Strype, riages of priests were «9« «o\KBssiffl*^%X 
il. 121, 208 ; Collier, &c. The Calvinlsts so late a pCTVoai*, ox Vt XJbss^ ^«»^ "^^^ 
certainly did not own a local presence in were tnvaUd. 
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him to send away. In the reign of Edwaid this was 
justly reckoned an indispensable part of the new Be- 
formation. Bat the bill for that pnrposp passed the 
lords with some little difficulty, nine bishops and fonr 
peers dissenting ; and its preamble cast sach an imputa- 
tion on the practice it allowed, treating the marns^ of 
priests as ignominious and a tolerated evil, that another 
act was thou^t necessary a few years afterwards, when 
the Beformation was better established, to Tindicate this 
right of the protestant church.^ A great number of the 
clergy availed themselTes of their liberty ; which may 
probably have had as extensiTe an effect in conciliating 
the ecclesiastical profession, as the suppression of mo- 
nasteries had in rendering the gentry ^vourable to the 
new order of religion. 

But great as was the number of those whom conviction 
or self-interest enlisted under the protestant 
SSdTi^^ banner, it appears plain that the Beformation 
SSTnittion. with too precipitate a step for the 

majority. The new doctrines prevailed in 
London, in many large towns, and in the eastern counties. 
But in the north and west of England the body of the 
people were strictly catholics. The clergy, though not 
very scrupulous about conforming to the innovations, 
were generally averse to most of them.*" And, in spite 
of the church lands, I imi^ine that most of the nobility, 
if not the gentry, inclined to the same persuasion ; not 
a few peers having sometimes dissented from the bills 
ps^sed on the subject of religion in this reign, while no 
sort oi disagreement appears in the upper house during 
thf^t of Mary. In the western insurrection of 1549, 
which partly originated in the alleged grievance of in- 
closures, many of the demands made by the rebels go to 
the entire re-establishment of popery. Those of the 
Norfolk insurgents, in the same year, whose political 
complaints were the same, do not, as far as I perceive, 
show any such tendency. But an historian, whose bias 
was certainly not imfavourable to protestantism, con- 
fesses that all endeavours were too weak to overcome 

b Stat 2 k 3 Edw. 6, c. 21; 6 ft 6 oonfonnlsts.— " Oat with them all! I 

Edw. 6, c. 12 ; Barnet, 89. require it in God's behalf: make them 

*^ 2 Strype, 63. Latimer pressed the .^uomicMiu, all the pack of them." Id. 204$ 

necessity of expelliiig these temporishig 2 Bomet, 143* 
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tlie aversion of the people towaxds Eeformation, and 
even intimates that German troops were sent for from 
Calais on account of the bigotry with which the bulk of 
the nation adhered to the old superstition.* This is 
somewhat an humiliating admission, that the protestant 
faith was imposed upon our ancestors by a foreign army. 
And as the reformers, though still the fewer, were un- 
deniably a great and increasing party, it may be natural 
to inquire whether a regard to policy as well as equitable 
considerations should not have repressed still more, as it 
did in some measure, the zeal of Cranmer and Somerset ? 
It might be asked whether, in the acknowledged co- 
existence of two religions, some preference were not 
fairly claimed for the creed which all had once held, 
and which the greater part yet retained ; whether it were 
becoming that the councillors of an infant king should 
use such violence in breaking up the ecclesiastical con- 
stitution ; whether it were to be expected that a free- 
spirited people should see their consciences thus trans- 
ferred by proclamation, and all that they had learned to 
venerate not only torn away from them, but exposed 
to what they must reckon blasphemous contumely and 
profanation ? The demolition of shrines and images, far 
unlike the speculative disputes of theologians, was an 
overt insult on every catholic heart. . Still more were 
they exasperated at the ribaldry which vulgar protestants 
uttered against their most sacred mystery. It was found 
necessary in the very first act of the first protestant par- 
liament to denounce penalties against such as spoke 
irreverently of the sacrament, an indecency not unusual 
with those who held the Zwinglian opinion in that age 
of coarse pleasantly and unmixed invective.' Nor could 
the people repose much confidence in the judgment and 
sincerity of their governors, whom they had seen sub- 

d Bumet, iii. 190, 198. " The use of rather to refer to the upper classes than 

the old rel^on," says Fagsi, in remon- to the whole people. But at any rate it 

strating with Somerset on his rouc^ treat- was an exa^ration of the fact, the pro- 

ment of some of the gentry and partiality testants heing certainly in a mudi greater 

to the commons, " is forbidden by a law, proportion. Paget was the adviser of the 

and the use of the new is not yet printed scheme of sending for German troops in 

in the stomachs of eleven out of twelve 1649, which, however, was in order to 

parts of the realm, whatever countenance quell a seditious spirit in the nation, not 

men make otitwardly to please them in by any means wholVj ^otuqArGi ^JLVS0L x^- 

whom they see the power resteth." U^oub grounda. S\iy5fc,x\.\«i. 

Strype, il ; Appendix, H. H. This seems ® 2 Edvr . c 1 *, ^\sygfc» "^^^ ^V. 
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mitting without outward repugnance to Henry's various 
scbemes of religion, and whom they saw every day 
enriching themselves with the plunder of the church 
they affected to reform. There was a sort of endowed 
colleges or fraternities, called chantries, consisting of 
secular priests, whose duty was to say daily masses for 
the foimders. These were abolished and given to the 
king by acts of parliament in the last year of Henry and 
the first of Edward. It was intimated in the preamble 
of the latter statute that their 'revenues should be con- 
verted to the erection of schools, the augmentation of the 
universities, and the sustenance of the indigent.' But 
this was entirely neglected, and the estates fell into the 
hands of the courtiers. Nor did they content themselves 
with this escheated wealth of the church. Almost every 
bishopric was spoiled by their ravenous power in this 
reign, either through mere alienations, or long leases, 
or unequal exchanges. Exeter and LlandafF, from being 
among the richest sees, fell into the class of the poorest. 
Lichfield lost the chief part of its lands to raise an estate 
for lord Paget. London, Winchester, and even Canter- 
bury, suffered considerably. The duke of Somerset was 
much beloved ; yet he had given no imjust offence by 
pulling down some churches in order to erect Somerset 
House with the materials. He had even projected 
the demolition of Westminster Abbey, but the chapter 
averted this outrageous piece of rapacity, sufficient of 
itself to characterise that age, by the usual method, a 
grant of some of their estates. ^ 



f 37 H. 8, c. 8; 1 Edw.6,c 14; Strype, 
11. 63 ; Bnmet, kc Cramner, as well as 
the Catholic blshopB, protested against 
this act, well knowing how little regard 
would be paid to its intention. In the 
latter part of the young king's reign, as 
he became more capable of exerting his 
own power, he endowed, as is well known, 
several excellent foundations. 

B Strype, Burnet, Collier, passim; Har- 
mer's SpedUhens, 100. Sir Philip Hobby, 
our minister in Germany, writes to the 
protector. In 1548, that the foreign pro- 
testants thought our bishops too rich, and 
advises him to reduce them to a compe- 
tent living; he particularly recommends 
his taking away aU the prebends in Eng- 



land. Str3rpe, 88. These ooonsels, and 
the acts which th^ prompted, disgust ns, 
from the spirit of rapacity they breathe. 
Yet it might be uiged, with some force, 
that the enonnous wealth of the superior 
ecclesiastics had been the main cause of 
those corruptions which it was sou£^t to 
cast away, and that most of the dignitaries 
were very averse to the new religion. 
Even Cranmer had written some years 
before to Cromwell, deprecating the esta- 
blishment of any prebends out of the 
conventual estates, and q[>eaking of the 
collegiate clergy as an idle, ignorant, and 
gormandisli^ race, who noight. wiUiout 
any harm, be extinguished along with the 
regulars. Burnet, liL 141. But the gross 
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Tolerance in , religion, it is well known, so unani- 
mously admitted (at least verbally) even by theologians 
in the present century, was seldom considered as prac- 
ticable, much less as a matter of right, during the period 
of the Eeformation. The diiference in this respect 
between the catholics and protestants was only in 
degree, and in degree there was much less difference 
than we are apt to believe. Persecution is the deadly 
original sin of the reformed churches ; that which cools , 
every honest man's zeal for their cause in proportion as 
his reading becomes more extensive. The Lutheran 
princes and cities in Germany constantly refused to 
tolerate the use of the mass as an idolatrous service ; ^ 
and this name of idolatry, though adopted in retaliation 
for that of heresy, answered the same end as the other, 
of exciting animosity and uncharitableness. The Roman 
worship was equally proscribed in England. Many per- 
sons were sent to prison for hearing mass, and similar 
offences.* The princess Mary supplicated in vain to 
have the exercise of her own religion at home, and 
Charles V. several times interceded in her behalf; but 
though Cranmer and Ridley, as well as the council, 
would have consented to this indulgence, the young 
king, whose education had unhappily infused a good 
deal of bigotry into his mind, could not be prevailed 
upon to connive at such idolatry.^ Yet in one memor- 
able instance he had shown a milder spirit, struggling 



selfishness of the great men in Edward's 
reign Justly made him anxious to save 
what he could for the church, that seemed 
on the brink of absolute ruin. Collier 
mentions a characteristic circmnstanoe. 
So great a quantity of church plate had 
been stolen, that a commission was 
appointed to inquire into the fiskcts, and 
compel its restitution. Instead of this, 
the c(rtnmis8ioners found more left than 
they thought su£Qcient, and seized the 
greater part to the king's use. 

b They declared in the famous pro- 
testation of Spire, which gave them the 
name of Protestants, that their preachers 
having conAited the mass by passages in 
Scripture, they could not permit their 
sul^ectB to go thither; since it would 
afford a bad example to suffer two sorts 
of service, directly opposite to each other. 



in their churches. Schmidt^ Hist des 
Allemands, vL 394, viL 24. 

i Stat 2 & 3 Edw. 6, c. 1 ; Strype's 
Cranmer, p. 23a 

^ Bamet 192. Somerset had always 
allowed her to exercise her religion, 
though censured for this by Warwick, 
who died himself a papist, but had pre- 
tended to fiill in with the young king's 
prc^Judices. Her ill treatment was subse- 
quent to the protector's overthrow. It is 
to be observed that in her fether's life, 
she bad acknowledged his supremacy, 
and the Justice of her mother's divorce. 
1 Strype, 285 ; 2 Burnet^ 241 ; Lingard, 
vL 326. It was, of course, by intimida- 
tion ; but that excuse might be made for 
others. Craimier is said to have persuaded 
Henry not to put bet \o ^<&ttX2c^ nrX^lOcv^*^ 
must tn doadty ^opa eSoA ^^^.TtfA-^saisyw . 
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against Cranmer to save a fanatical woman from the 
punishment of heresy."" This is a stain upon Cranmer's 
memory which nothing but his own death could have 
-lightened. In men hardly escaped from a similar peril, 
in men who had nothing to plead but the right of private 
judgment, in men who had defied the prescriptive au- 
thority of past ages and of established power, the crime 
of persecution assumes a far deeper hue, and is capable 
of far less extenuation, than in a Roman inquisitor. 
Thus the death of Servetus has weighed down the name 
and memory of Calvin. And though Cranmer was in- 
capable of tiie rancorous malignity 6f the Genevan law- 
giver, yet I regret to say that there is a peculiar cir- 
cumstance of aggravation in his pursuing to death this 
woman, Joan Boucher, and a Dutchman that had been 
convicted of Arianism. It is said that he had been 
accessory in the preceding reign to the condemnation of 
Lambert, and perhaps some others, for opinions con- 
cerning the Lord's Supper which he had himself after- 
wards embraced.' Such an evidence of the fallibility of 
human judgment, such an example that persecutions for 
heresy, how conscientiously soever managed, are liable 
to end in shedding the blood of those who maintain 
truth, should have taught him, above all men, a scru- 
pulous repugnance to carry into effect those sanguinary 
laws. Compared with these executions for heresy, the 
imprisonment and deprivation of Gardiner and Bonner 
appear but measures of ordinary severity towards poli- 
tical adversaries under the pretext of religion ; yet are 
they wholly unjustifiable, particularly in the former in- 
stance; and if the subsequent retaliation of those bad 

[It has been pointed out to me by may be better tliat the whole anecdote 

a correspondent, that Mr. Bruce, in his should vanish from history. This, of 

edition of Roger Hutchinson's works course, mitigates the censure on Cranmer 

(Parker Society, 1842, preface, p. 8), hu in the text to an indefinite degree. 1845.] 

given stroi^ reasons for questionii^ this " When Joan Boucher was condemned, 

remonstrance of Edward with Cranmer, she said to her Judges, " It was not long 

which rests originally on no authority ago since you burned Anne Askew for a 

but that of Fox. In some of its circum- piece of bread, and yet came yourselves 

stances the story told by Fox is certainly soon after to believe and profess the same 

disproved; but it is not impossible that doctrine for which you burned her; and 

the young king may have expressed his now you will needs bum me for a piece 

reluctance to have the sentence carried of flesh, and in the end you will come to 

into execution, though his signature of the believe this also, when you have read 

warrant was not required. This, how- the Scriptures and understand them." 

ever, is mere coAjectnre; and perhaps it Strype, ii. 214. 
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men was beyond all proportion ' exceBsive, we shonld 
remember that such is the natural consequence of 
tyrannical aggressions.** 

The person most conspicuous, though Eidley was 
perhaps the most learned divine, in moulding 
the faith and discipline of the English church, 
which has not been very materially altered since his 
time, was archbishop Cranmer.^ Few men, about whose 
conduct there is so little room for controversy upon 



° Gardiner had some virtues, and enter- 
tained sounder notions of the civil consti- 
tution of England than his adversaries. 
In a letter to Sir John Godsalve, ^ving 
his reasons for reftising compliance with 
the ii^unctions issued by the council to 
the ecclesiastical visitors (which, Burnet 
says, does him more honour than anything 
else ui his life), he dwells on the king's 
wanting power to command anything con- 
trary to common law, or to a statute, and 
brings authorities for this. Burnet, ii. 
Append. 112. See also Lmgard, vi. 387, 
for another instance. Nor was this re- 
gard to the constitution displayed only 
when out of the sunshine; for in the 
next reign he was agahist despotic coun- 
sels, of which an instance has been given 
in the last chapter. His conduct, indeed, 
with respect to the Spanish connection 
is equivocaL He was much against the 
marriage at first, and took credit to him- 
self for the securities exacted in the treaty 
with Philip, and established by statute. 
Burnet, ii. 267. But afterwards., if we 
may trust Noailles, be fell hi with the 
Spanish party in the council, and even 
suggested to parliament that the queen 
should have the same power as her father 
todisposeof the succession by wilL Am- 
bassades de Noailles. iiL 153, &c. kc Yet, 
according to Dr. Lingard, on the imperial 
ambassador's authority, he saved Eliza- 
beth's life agahist all the council The 
article Gardineb, in the Biographia Bri- 
tannica, contains an elaborate and partial 
apology, at great length ; and the historian 
Just quoted has of course said all he could 
in favour of one who laboured so strenu- 
ously for the extirpation of the northern 
heresy. But he was certainly not an 
honest man, and had been active in 
Henry's reign against his real opinions! 

Even if the ill treatment of Gardiner 
and Bonner by Edward's council could be 
VOL. I, 



excused (and the latter by his rudeness 
might deserve some punishment), what 
can be said for the imprisonment of the 
bishops Heath and Day, worthy and 
moderate men, who had g(nie a great way 
with the Seformation, but ol^ected to the 
removal of altars, an innovation by no 
means necessary, and which should have 
been deferred till the people had grown 
ripe for farther change? Mr. Southey 
says, "Gardiner and Bonner were de- 
prived of their sees, and hnprisoned ; but 
no rigour lods tued towards them." Book 
of the Church, iL 111. Liberty and pro- 
perty bemg trifles I 

P The doctrines of the English chuix^ 
were set forth in forty-two articles, drawn 
up, as is generally believed, by Cranmer 
and Ridley, with the advice of Bucer and 
Martyr, and perhaps of Cox. The three 
last of these, oondemmng some novel 
opinions, were not renewed under Eliza- 
beth, and a few other variations were 
made ; but upon the whole there is littie 
difference, and none perhaps in those 
tenets which have been most the ol^ect 
of discussion. See the original Articles 
in Burnet, ii., App. N. 65. They were 
never confirmed by a convocation or a 
parliament, but hnpoeed by the king's 
supremacy on all the clergy, and on the 
universities. His death, however, ensued 
before they could be actually subscribed. 
[The late editor of Cramner's worlcs thinks 
him mainly responsible for the forty-two 
articles : he probably took the advice of 
Ridley. A considerable portion of them, 
including those of chief importance, is 
taken, almost literally, either from the 
Augsburg Confession or a set of articles 
agreed upon by some Grerman and English 
divines at a conference in 1538. J enkins's 
Cranmer, prefoce, xxiiL 3, c. vti., also 
voL iv. 273, where «x\N$^<&% «x« 

printed at loni^tb. 



98 



CRANHER. 



Chap. II. 



facts, have been nepresented in more opposite lights; 
We know the favouring colours of protestant writers ; 
but turn to the bitter invective of Bossnet, and the 
patriarch of our reformed church stands forth as the 
most abandoned of time-serving hypocrites. No political 
factions affect the impartiality of men's judgment so 
grossly or so permanently as religious heats. Doubtless, 
if we should reverse the picture, and imagine the end 
and scope of Cranmer's labour to have been the estab- 
lishment of the Eoman catholic religion in a protestant 
country, the estimate formed of his behaviour would be 
somewhat less favourable than it is at present. If, casting 
away all prejudice on either side, we weigh the character 
of this prelate in an equal balance, he will appear fer 
indeed removed from the turpitude imputed to him by 
his enemies, yet not entitled to any extraordinary venera- 
tion. Though it is most eminently true of Cranmer, 
that his &ults were always the effect of circumstances, 
and not of intention, yet this palliating consideration 
is rather weakened when we recollect that he con- 
sented to place himseK in a station where those cir- 
cumstances occurred. At the time of Cranmer's ele- 
vation to the see of Canterbury, Henry, though on the 
point of separating for ever from Bome, had not abso- 
lutely determined upon so strong a measure; and his 
policy required that the new archbishop should solicit 
the usual bulls from the pope, and take the oath of 
tjanonical obedience to him. Cranmer, already a rebel 
from that dominion in his heart, had recourse to the dis* 
ingenuous shift of a protest, before his consecration, 
that ** he did not intend to restrain himself thereby 
from any thing to which he was bound by his duty to 
God or the king, or from taking part in any reformation 
of the English church which he might judge to be re- 
quired."'* This first deviation from integrity, as is 

*J Strsrpe's Craimier, Appendix, p. 9.— or privately. Nothing can poflstbly turn 

I am sorry to find a respectable writer upon this. It was, on eltlier supposition, 

inclining to yindicate Cranmer in this pro- unknown to the promisee, the pope at 

testation, which Burnet admits to agree Rome. The question is, whether, having 

better with the maxims of the casnlsta obtained the bulls firom Rome on an ex- 

than with the prelate's sincerity : Todd's press stipulation that he should take a 

Introduction to Cranmer's Defence of the certain oath, he had a right to offer a 

True Doctrine of the Sacrament (1826), limitation, not explanatory, but utterly 

p 40. It is of no importance to inquire inconsistent with it? We are sure that 

whether the protest were made publidy Cranmer's views and intentions, which he 
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almost always the case, drew after it many others, and 
began that discreditable course of temporising and imdue 
compliance to which he was reduced for the rest of 
Henry's reign. Cranmer's abilities were not perhaps of 
a high order, or at least they were unsnited to public 
affairs ; but his principal defect was in that firmness by 
which men of more ordinary talents may insure respect* 
Nothing could be weaker than his conduct in the usurpa- 
tion of lady Jane, which he might better have boldly 
sustained, like Kidley, as a step necessary for the con- 
servation of protestantism, than given into against his 
conscience, overpowered by the importunities of a mis- 
guided boy. Had the malignity of his enemies been 
directed rather against his reputation than his life, had 
he been permitted to survive his shame as a prisoner in. 
the Tower, it must have seemed a more arduous task to 
defend the memory of Cranmer, but his feme has bright- 
ened in the fire that consumed him.'' 

Those who, with the habits of thinking that prevail 
in our times, cast back their eyes on the reign Hismodeiup 
of Edward VI., will generally be disposed to 
censure the precipitancy, and still more the changes not 
exclusive spirit, of our principal reformers. 
But relatively tp the course that things had «eaioto. 
taken in Germany, and to the feverish zeal of that age, 
the moderation of Cranmer and Eidley, the only ecclesi- 
astics who took a prominent share in these measures, 
was very conspicuous, and tended above everything to 
place the Anglican church in that middle position which 
it ha» always preserved between the Eoman hierarchy 
and that of other protestant denominations. It is mani- 
fest, from the history of the Eeformation in Germany, 
that its predisposing cause was the covetous and arrogant 
character of the superior ecclesiastics, founded upon vast 
temporal authority ; a yoke long borne with impatience, 

very soon carried into effect* were irre- Anne Boleyn an acknowledgmextt of her 

concilable with any sort ci obedience to sappoaed pre^xmtract of marrii^, having 

the p(^ ; and if, under all the drcmn- proceeded from motives of humanity, 

stances, his conduct was Justifiable, there ovf^i not to incur much censure, though 

would be an end of all promissory obli- tSie sentence of nullity was a mere mock- 

gations whatever. eiy of law.— Poor Cranmer was compelled 

r The character of Cranmer is summed to subscribe not less than six recantations, 

up in no unfair mauner by Mr. C. Butler, Strype (iii. 232) had the integrity to 

Memoirs of English Catholics. v6L L publish all these, which were not taO^ 

p. 139 ; except that his obtaining from known before. 

TEL 1 
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and which the imaidmous adherence of the prelates to 
Borne in the period of separation gave the Lutheran 
princes a good excuse for entirely throwing off. Some 
of the more temperate Reformers, as Melanchthon, would 
have admitted a limited jurisdiction of the episcopacy ; 
but in general the destruction of that order, such as it 
then existed, may be deemed as fundamental a principle 
of the new discipline as any theological point could be 
of the new doctrine. But besides that tiie subjection 
of ecclesiastical to civil tribunids, and possibly other 
causes, had rendered the superior clergy in England less 
obnoxious than in Oermany, there was this important 
difference between the two countries, that several 
bishops from zealous conviction, many more from plia- . 
bility to self-interest, had gone along with the new 
modelling the English church by Henry and Edward; 
so that it was perfectly easy to keep up that fonn of 
government in tiie regular succession which had usually 
been deemed essential; though the foreign reformers 
had neither the wish, nor possibly the means, to pre- 
serve it. Cranmer himself, mdeed, during the reign of 
Henry, had bent, as usual, to the king's despotic humour, 
and favoured a novel theory of ecclesiastical authority, 
which resolved all its spiritual as well as temporal 
powers into the royal supremacy. Accordingly, at the 
accession of Edward, he himself, and several other 
bishops, took out commissions to hold their sees during 
pleasure/ But when the necessity of compliance had 
passed by, they showed a disposition not only to oppose 
the continual spoliation of church property, but to main- 
tain the jurisdiction which the canon law had conferred 
upon them.' And though, as this papal code did not 

- * Buraet, ii. 6. ' ' ezequiaaderent. Hec querela abanmlbus 

t There are two curious entries in the proceribus nan shie moerore audita est; 

Lords' Joum. 14th and l8th of Not. 1549, et ut quam citissim^ huic malo subveni- 

which point out the origin of the new retur, ii^Junctum est episoopis ut formu- 

oode of ecclesiastical law mentioned in the lam aliquam statuti hAc de re scriptam 

next note: "HocDequesti sunt epiacopi, trad^rent: qu« si consilio poetea pne- 

contemnl se a plebe, audere autem nihil lecta omnibus onlinibus probaretur, pro 

pro potestate soft administrare, eo quod lege omnibus switCTtiis sandri poeset 

perpublicasquasdamdenuntiationesqnas **18Nov. Hodle lecta est biUa pro Juris- 

proclamationes vocant, sublata esset pe- dictione episcoporum et alionim eocle- 

nitus sua Jurisdictio, adeo ut neminem siasticomm, qu» cum proceribus, €o quod 

judicio sistere, nullum soelns punire, epiwopi nimU sibi arrogare vidermtur, 

neminem ad sadem sacram oogere, neque non placeret, visum est deligere prudentes 

cetera id genus munia ad eos pertinentia aliquot vires utriusque ordinls, qui habitft 
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appear very well adapted to a protestant cinirch, a new 
scheme of ecclesiastical laws was drawn up, whicli the 
king's death rendered abortive, this was rather calculated 
to strengthen the hands of the spiritual courts than to 
withdraw any matter from their cognisance." 

matnrft tante rei inter se deliberatione, Mtores to ofifenoes, as in the case of 

refenrent toti oonsilio quid pro raUone adultery; and though it is true that this 

temporis et rei necessitate in hac causa was all sulject to the confirmation of 

agi expediret" Accordingly, the lords parliament, yet the lawyers would look 

appoint the archbishop of Canterbury, with their usual Jealousy on such pro- 

the bishops of Ely, Durham, and lidh- visions in ecclesiastical canons. But the 

field, lords Dorset, Wharton, and Stafford, great sin of this protestant legislation is 

with chief Justice Montague. its extension t)f the name and penalties 

"It had been enacted, 3 Edw. 8, of heresy to the wilful denial of any part 
ell, that thirty-two commissioners, half of the authorised articles of faith. This 

clergy, half lay, should be appointed to is clear from the first and second titles, 

draw up a collection of new canons. But But it has been doubted whether capital 

these, according to Strype, iL 303 (thoi^ punishments for this offence were in- 

I do not find it in the act), mi^^t be re- tended to be preserved. Burnet, always 

duced to eight, without preserving the favourable to the reformers, asserts that 

equality of orders; and of those nomi- they were laid aside. Collier and Lingard, 

nated in Nov. 1551, five were ecclesiastics, whose bias is the other way, maintain 

three laymen. The influence of the the contrary. There is, it appears to me, 

former shows itself in the collection, pub* some difftculty in determining this. That 

lished with the title of Reformatio Legum all persons denying any one of the articles 

Eoclesiasticfim, and intended as a com- migihtbetumedover to the secular power 

plete code of protestant canon law. This is evident Yet it rather seems by one 

was referred for revisal to a new com- passage in the title, de Judidis contra 

mission; but the king's death ensued, hsreses, c. 10, that inftmy and civil dis* 

and the business was never again taken ability were the only punishments in- 

up. Burnet, iL I9t. Collier, 326. The tended to be kept up, except in case of 

Latin style is highly praised; Cheke and the denial of the Christian religion. For 

Haddon, the most el^;ant scholars of that if a heretic were, as a matter of course, to 

age, having been concerned in it. This, be burned, it seems needless to provide, 

however, is of small importance. The as in this chapter, that he should be in- 

canons are founded on aprindple current capable of being a witness, or of making 

among the clergy, that a rigorous disci- a wilL Dr. Lh^;ard, on the other hand, 

pline enforced by church censures and says, *' It regulates the delivery of the 

the aid of the civil power is the best obstinate heretic to the civil magistrate, 

safeguard of a Christian commonwealth that he may mffer death according to. 

against vice. But it is easy to perceive law." The words to which he refers are 

that its severity would never have been these : Cum sic penitus insederit error, et 

endured in this country, and that this tam alte radices egerit, ut nec sententid 

was the true reason why it was laid quid^ excommunicationis ad veritatem 

aside : not, according to the improbable rexa inflecti poesit, tum consumptis om- 

refinement with which Warburton has nibus aliis remediis, ad extremum ad 

furnished Hnrd, because the old canon civiles magistratus ablefSBtai puniendus, 

law was thought more favourable to the Id. tit c. 4. 

prerogative of the crown. Compare War- It is generally best^ where the words 

burton's Letters to Hurd, p. 192, with the are at all ambiguous, to give the reader 

lattei^ Moral and Political Dialogues, the power of Judghig for himself. But I 

p. 308, 4th edit by no means, pretend that Dr. Lingand is 

The canons trench in several places on mistaken. Oa the contrary, the langoa^ 

the known province of the common law, of this passage leads to & strong «vues^\(a»v\ 

by assigning specific penalties and for- that the rigoiax of pop\dQL^t%ocaQL\i^ 
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The policy, or it may be the prejudioee, of Cranmer 
induced him also to retain in the church a few cere- 
monial usages, which the Helvetic, though not the 
Lutheran, reformers had swept away^ such as the oopes 
and rochets of bishops, and the surplice of officiating 
priests. It should seem inconceivable that any one 
could object to these vestments, considered in them- 
selves ; far more, if they could answer in the slightest 
degree the end of conciliating a reluctant people. But 
this motive unfortunately was often disregarded in that 
age ; and indeed in all ages an abhorrence of concession 
and compromise is a never-fEdling characteristic of reli- 
gious factions. The foreign reformers then in England, 
two of whom, Bucer and Peter Martyr, enjoyed a 
deserved reputation, expressed their diosatisfaction at 
seeing these habits retained, and complained, in general, 

intended to remain, especially as the writ sideratioiie plectendos, nt maxime ilUas 
de hasretioo oombnrendo was in force by oooversioDiezpedirevidentar.'* Jenkuis's 
law, and there is no hint of taking it edition of Cranmer. toL L prefiaoe, ex. 
away. Yet it seems monstroas to con- This seems to prove that capital penal- 
ceiye that the denial of predestination ties were not des^{ned by the ori|^- 
(which by the way is asserted in this nal oompdlers of fUa ecdesiastkal code, 
collection, tit de hasresibns, c. 22, with a 1845.] 

shade more of Calvinism than in ttie ar- The langoage of Dr. Unganl, as I have 
ticles) was to mUb^ any one to be since observed, about "sofferlng deatii," 
bnmed alive. And on the other hand is taken from Oollier. who pats exactly 
there is this difflcolty, that Arianism, the same oonstrnction on the canon. 
Pelagianism, popery, anabaptism, are all Before I qnit these canons, one mistake 
put on the same foothig; so that, if we of Dr. Un^trd's may be corrected. He 
deny that the papist or free-wilier was says that divorces were allowed them 
to be bnmed, we most deny the same not only for adultery, bat craelly, deser- 
of the antittrinitarian, which contradicts tion, and iiieonfiatibtlify <]f teMper. Bat 
the principle and practice of that age. the contrary may be clearly shown, from 
Upon the whole, I cannot form a decided tit de matrimonio, o. 11, and tit de 
opinion as to this matter. Dr. Llngard divortiis, c. 12. Divorce was allowed for 
does not hesitate to say, "Cranmer and scnnething more than inoompattbilily of 
his associates perished in the flames which temper, namely, eapitales tmrntcOus, 
they had prepared to kindle for the de- meaning, aa I conceive, attempts by one 
Btruction of their opponents." party on the other's Ufc. In this respect 

Upon further consideration, I incline to their scheme of a very important branch 
suspect that the temporal punishment of of social law seems fiur better tfaAn our 
heresy was intended to be fixed by act of own. Nothing can be more absurd than 
parliament; and probably with various our modem prvrikgiOt out acts of parUa- 
degrees,which will account for the indefl- ment to break the bond between an 
nite word " punlendus." [A manuscript adulteress and her husband. Nor do I see 
of the Reformatio Legum in the British bow we can Justify the denial^ <tf redrew 
Museum (Harl. 426) has the following to women in every case of adult^ and 
clause after the word puniendus : - Vel desertion. It does not follow that the 
ut in perpetuum pellatnr exilium, vel ad marriage tie ought to be dissolved as 
setemas caroerisdeprimatur tenebras, vel easily as it is in the Lutheran states of 
alioqui pro maglbtnUftB prudenti crai- Germany. 
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of the backwardness of the English reformation. Calvin 
and Bullinger wrote from Switzerland in the same 
strain.' Nor was this sentiment by any means confined 
to strangers. Hooper, an eminent divine, having been 
elected bishop of Gloucester, refused to be consecrated 
in the usual dress. It marks, almost ludicrously, the 
spirit of those times, that, instead of permitting him to 
decline the station, the council sent him to prison for 
some time, until by some mutual concessions the business 
was adjusted.^ Thejpe events it would hardly be worth 
while to notice in such a work as the present if they had 
not been the prologue to a long and serious drama. 

It is certain that the re-establishment of popery on 
Mary's accession must have been acceptable to 
a large part, or perhaps to the majority, of the PerScution 
nation. There is reason, however, to believe 
that the reformed doctrine had made a real progress in 
the few years of her brother's reign. The counties of 
Norfolk and Suffolk, which placed Mary on the throne 
as the lawful heir, were chiefly protestant, and expe- 
rienced from her the usual gratitude and good faith of a 
bigot.' Noailles bears witness, in many of his despatches, 
to the unwillingness which great numbers of the people 
displayed to endure the restoration of popery, and to the 
queen's excessive unpopularity, even before her mar- 
riage with Philip had been resolved upon.' As for the 
higher classes, they partook far less than their inferiors 
in the religious zeal of that age. Henry, Edward, Mary, 
Elizabeth, found almost an equal compliance with their 
varying schemes of faith. Yet the larger proportion of 
the nobility and gentry appear to have preferred the 
catholic religion. Several peers opposed the bills for 
reformation under Edward ; and otiiers, who had gone 
along with the current, became active counsellors of 
Mary. Not a few persons of family emigrated in the 
latter reign ; but with the exception of the second earl 
of Bedford, who suffered a short imprisonment on ac- 
count of religion, the protestant martyrology contains 
no confessor of superior rank.^ The same accommodating 

* Strype, passim. Boraet, ii. 164 5 liL No part of England suffered so much in 
Append. 200. Collier, 294, 303. the persecution. 

y Staype, Bumei The former is the ■ Ambassades de Noailles, v. ii. passim, 
more accurate. 3 Strype, 100. 

* Burnet, 237,246. 3Stiype, 10, 341. b Strype, \W, Bft twasssoa XJda 
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spirit characterised, upon the whole, the clergy; and 
woxQd have been &r more general, if a considerable 
number had not availed themselves of the permission to 
many granted by Edward ; which led to their expulsion 
from their cures on his sister's coming to the throne.*" 
Yet it was not the temper of Mary's parliaments, what- 
ever pains had been taken about their election, ' to 
second her bigotry in surrendering the temporal fruits 
of their recent schism. . The bill for restoring first fruits 
and impropriations in the queen's Ijands to the church 
passed not without di£&culty ; and it was found impos- 
sible to obtain a repeal of the act of supremacy without 
the pope's explicit confirmation of the abbey lands to 
their new proprietors. Even this confirmation, though 
made through the legate cardinal Pole, by virtue of a 
full commission, left not unreasonably an apprehension 
that, on some better opportunity, the imprescriptible 
nature of church property might be urged against the 
possessors.*^ With these selfish considerations others of a 



emigrants at 80a life of Cranmer, 314. 
Of these the meet illustrioiu was the 
dachen of Suffolk,— not the lint cousin 
of the queen, bat, as has been soggrated to 
me, the sister of Cliarles Brandon, whose 
first wife was sister to Henry VIIL In 
the parliament of 1556, a bill sequestering 
the property of " the duchess of Suffolk 
and others, contemptuously gone over the 
seas," was rejected by the commons on 
the third reading. Journals, 6th Dec 

It must not be understood that all 
the aristocracy were supple hypocrites, 
thou^ they did not expose themselves 
voluntarily to prosecution. Noailles tells 
us that the earls of Oxford and West- 
moreland, and lord Willouj^by, were 
censured by the council /or religion: and 
it was thought that the former would lose 
his title (more probably his hereditary 
office of chamberlain), which would be 
conferred on the earl of Pembroke, v. 319. 
Michele, the Venetian ambassador, in his 
Relazione del Stato d' Inghilterra, Lans- 
downe MSS. 840, does not speak &vour- 
ably*of the general affection towards 
popery. "The English in general," he 
says, " would turn Jews or Turks if their 
sovereign pleased ; but the restoration of 
the abbey lands by the crown keeps alive 
a constant fear among those who possess 
them." FoL 176. This restitutiun of 



diurch lands in the hands of the crown 
cost the queen 60,0001. a year of revenue. 

^ Burke had extravagantly reckoned 
the number of these at 12,000, whidi 
Burnet reduces to 3000, vol. iii. 226. But 
upon this computation they formed a 
very considerable body on the protestant 
side. Burnet's calculation, however, is 
made by assuming the ^ected ministers 
of the diocese of Norwich to have been 
in the ratio of the whole; which, from 
the eminent protestantism of that district, 
is not probable; and Dr. Lingard, on 
Wharton's authority, who has taken his 
ratio from the diocese of Canterbury^ 
thinks they did not amount to more than 
about 1500. 

d Burnet, iL 298, iii. 245. But see 
Fhilips's Life of Pole, sect ix., contra; 
and Ridley's answer to this, p. 272. In 
fact, no scheme of religion would on the 
whole have been so acceptable to the 
nation as that which Henry left esta- 
blished, consisting chiefly of what was 
called catholic in doctrine, but free from 
the grosser abuses and from all connec- 
tion with the see of Rome. Arbitrary and 
capridous^as that king was, he carried the 
miijority aloi^ with him, as I believe, in 
all great points, both as to what he re- 
nounced and what he retained. Michele 
(Relazione, kc.) is of this opinion. 
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more generous nature conspired to render the old religion 
more obnoxious than it had been at the queen's acces- 
sion. Her marriage with Philip, his encroaching dispo- 
sition, the arbitrary turn of his counsels, the insolence 
imputed to the Spaniards who accompanied him, the 
unfortunate loss of Calais through that alliance, while it 
thoroughly alienated the kingdom from Mary, created a 
prejudice against the religion which the Spanish court 
so steadily favoured." So violent indeed was the hatred 
conceived by the English nation against Spain during 
the short period of Philip's marriage with their queen, 
that it diverted the old channel of public feelings, and 
almost put an end to that dislike and jealousy of France 
which had so long existed. For at least a century after 
this time we rarely find in popular writers any expres- 
sions of hostility towards that country; though their 
national manners, so remote from our own, are not un- 
frequently the object of ridicule. The prejudices of the 
populace, as much as the policy of our councillors, were 
far more directed against Spain. 

But what had the greatest efficacy in disgusting the 
English with Mary's system of faith, was l£e itg effect 
cruelty by which it was accompanied. Though ™t^er 

' r . J.* 11 favourable 

the pnvy coimcil were m . fact continually to pro- 
urging the bishops forward in this prosecu- t^^tantiam. 
tion,' the latter bore the chief blame, and the abhorrence 

^ No one of our historians has been so reign, though little pleasing to men of 

severe on Mary's reign, except on a reli- Dr. Ungard's profession, are perfectly 

gious account, as Carte, on the authority Just :— " Having reduced the nation to the 

of the letters of Noailles. Dr. lingard, brinkof ruin, she left it, by her seasonable 

though with these before him, has softened decease, to be restored by her admirable 

and suppressed, till this queen appears successor to its ancient prosperity and 

honest and even amiable. But, admitting glory." I fully admit, at the same time, 

that the French ambassador had a tempta- that Dr. Lingard has proved Elizabeth to 

tion to exaggerate the faults of a govern- have been as dangerous a prisoner as she 

ment wholly devoted to Spain, it is mani- afterwards found the queen of Scots, 
fest that Mary's reign was inglorious, her f Strype, ii 11 ; Burnet, iiL 263, and 

capacity narrow, and her temper san- Append. 285, where there is a letter firom 

guinary ; that, although conscientious in the king and queen to Bonner, as if even 

some respects, she was as capable of dis- he wanted excitement to prosecute here- 

simulation as her sister, and of breach of tics. The number who suffered death by 

faith as her husband ; that she obsti- fire in this reign is reckoned by Fox at 

nately and wilfully sacrificed her sul{|ects'. 284, by Speed at 277, and by lord Burghley 

affecUonsand interests to amisplaced and at 290. Strype, iii. 473. These numbers 

discreditable attachment ; and that the come so near to each other, that they may 

words with which Carte has concluded be presumed also to approach tVsft \sv>>^. 

the character of this unlamented sove- But Carle, odl «a\h.oT\\;:3 ^1 



106 PERSECUTION UNDER MARY. Chap. II. 



entertained for them naturally extended to the doctrine 
they professed. A sort of instinctive reasoning told the 
people, what the learned on neither side had been sj^le 
to discover, that the truth of a religion begins to be 
very suspicious when it stands in need of prisons and 
scaffolds to eke out its evidences. And as the English 
were constitutionally hmnane, and not hardened by con- 
tinually witnessing the infliction of barbarous punish- 
ments, there arose a sympathy for men suffering tor- 
ments with such meekness and patience, which the 
populace of some other nations were perhaps less apt to 
display, especially in executions on the score of heresy.* 
The theologian indeed and the philosopher may concur 
in deriding the notion that eiiher sincerity or moral 
rectitude can be the test of truth; yet among the 
various species of authority to which recourse had been 
had to supersede or to supply the deficiencies of argu- 
ment, I know not whether any be more reasonable, and 
none certainly is so congenial to unsophisticated minds. 
Many are said to have become protestants under Mary, 



Noailles's lettera, thinks many more were 
put to death than our martyrologfsts have 
dificovered. And the prefaoer to Ridley's 
Treatise de CcenA Domini, supposed to be 
bishop Grindal, says that 800 sujETered in 
this manner for religion. Burnet, ii. 364. 
I incline, however, to the lower state- 
ments. 

6 Bomet makes a very Just observation 
on the cruelties of this period, that *' they 
raised that horror in the whole haUon, 
that there seems ever since that time such 
an abhorrence to that religion to be de- 
rived down from father to son, that it is 
no wonder an aversion so deeply rooted, 
and raised upon such grounds, does, upon 
every new provocation or Jealousy of re- 
turning to it, break out in most violent 
and convuldve symptoms," p. 388. " De- 
licta nujonmi inmieritus luis, RamoM** 
But those who would diminish this aver- 
sion and prevent these convulsive symp- 
toms will do better by avoiding for the 
future either such panegyrics on Mary 
and her advisers, or sudi insidious ex- 
tenuations of her persecution, as we have 
lately read, and which do not raise a 
favourable impression of their sincerily 
in the principles of toleration to which 



they profess to have been converted. 

Noailles, who, though an enemy to 
Mary's government, must, as a catholic, 
be reckoned an unsuspicious witness, re- 
markably confirms the account given by 
Fox, and sinoe all our writers, of the 
death of Rogers, the proto-martyr,and its 
eflFect on the people. " Oe jour d'huy a 
estd faite la conflimatlon de Talliance 
entre le pape et oe royaume par un sacri- 
fice publique et solemnel d'un docteur 
pr^cant nommtf Rogerns, leqnel a 6t6, 
brul^ tout vif pour estre Lutherien ; mais 
il est mort persistant en son opinion. A 
quoy le plus grand partie de ce peuple a 
pris tel plalsir, qu'ils n'ont eu cndnte 
de luy faire plusieurs acclamations pour 
comforter son courage ; et mdme ses en- 
fans y ont assists, le consolant de teUe 
fli^n qu'il semblait qu'on le menait aux 
noces." V. 173. 

[The execration with which Mary's 
bishops were met in the next reign is 
attested in a letter of F&rkhurst to Conrad 
Gesner. ** Jam et Deo et hominibus sunt 
exoei, nec usquam nisi inviti prorepunt, 
ne forte flat tumultus in populo. Multi 
coram eos vocant camifices." Zurich Let- 
ters, by Parker Society, p. 18. 1846.1 
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who, at her coming to the throne, had retained the con- 
trary persuasion.*" And the strongest proof of this may 
be drawn from the acquiescence of the great body o^ the 
kingdom in the re-establishment of protestantism by 
Elizabeth, when compared with the seditions and dis- 
content on that account under Edward. The course 
which this famous princess steered in ecclesiastical con- 
cerns, during her long reign, will form the subject of 
the two ensuing chapters. 



h Strype, UL 285. 
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. CHAPTER III. 

ox THE LAWS OF ELIZABETH'S REIGN RESPECTING THE ROHAN 
CATHOLICS. 



Change of Religion on the Queen's Aooession ~ Acts of Supremacy and Unifonni^ 

— Restraint of Roman Catholic Worship in the first Years of Elizabeth — Statute 
of 1562 — Speech of Lord Montague against it — This Act not fully enforced — 
Application of the Emperor in behalf of the English Catholics — Persecuticm of 
this Body in the ensuing Period — Uncertain Succession of the Crown between 
the Families of Scotland and Suffolk — the Queen's unwillingness to decide this, 
or to marry — Imprisonment of Lady Catherine Grey — Mary Queen of Scotland 

— Combination iu her Favour — Bull of Pius V. — Statutes for the Queen's 
Security — Catholics more rigorously treated — Reftigees in the Netherlands — 
Their Hostility to the Government — Fresh Laws against the Catholic Worship 

— Execution of Campian* and others — Defence of the Queen by Burleie^ — 
Increased Severity of the Government — Mary — Plot in her Favour — Her 
Execution — Rmarks upon it — Continued Persecution of Roman Catholics — 
General Observations. 

The accession of Elizabeth, gratifying to the whole na- 
tion on account of the late queen's extreme unpopularity, 
infused peculiar joy into the hearts of all well-wishers 
to the Eeformation. Child of that famous marriage 
which had severed the connection of England with the 
Eoman see, and trained betimes in the learned and rear 
soning discipline of protestant theology, suspected and 
oppressed for that very reason by a sister's jealousy, and 
scarcely preserved from the death which at one time 
threatened her, there was every ground to be confident, 
that, notwithstanding her forced compliance with the 
catholic rites during the late reign, her inclinations had 
^ continued stedfast to the opposite side.' Nor 
reiiS^on was shc long in manifesting this disposition 
^aSon° * sufficiently to alarm one party, though not en- 
tirely to satisfy the other. Her great prudence, 
and that of her advisers,, which taught her to move 

* Elizabeth was much suspected of a earl of Devonshire for her husband, 

concern in the conspiracy of 1554, which Wyatt indeed at his execution acquitted 

was more extensive than appeared from her; but as he said as much for Devon- 

Wyatt's insurrection, and had in view shire, who is proved by the letters of 

the placing her on the throne, with the Noailles to have been engaged, his testi- 
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slowly, while the temper of the nation was still uncer- 
tain, and her govwnment stiU embarrassed with a French 
war and a Spanish alliance, joined with a certain tendency 
in her religions sentiments not so thoroughly protestant 
as had been expected, produced some complaints of 
delay from the ardent reformers just returned from 
exile. She directed sir Edward Came, her sister's am- 
bassador at Eome, to notify her accession to Paul IV. 
Several catholic writers have laid stress on this circum- 
stance as indicative of a desire to remain in his conmiu- 
nion ; and have attributed her separation from it to his 
arrogant reply, commanding her to lay down the title of 
royalty, and to submit her pretensions to his decision.** 

mony is of less value. Nothing, however, elude a declaration of her opinion on the 
appears in these letters, I believe, to «i- sacrament The inquisitors of that age 
minate Elizabeth. Her life was saved, were not so easily turned round hy an 
against the advice of the imperial court, equivocal answer. Yet Elizabeth's faith 
and oftheir party in the cabinet, especially was constantly suspected. "Accresce 
lord Paget, by the influence of Gardiner, oltro questo V odio," says the Venetian, 
according'to Dr. Ungard, writing on the " 11 sapere che sia aliena dalla religione 
authority of Renard's despatches. Bur- presente. per essere non pur nata, ma 
net, who had no access to that source of dotta ed allevata nell' altra, che se bene 
information, imagines Gardiner to have con la esteriore ha mostrato, e mostra di 
been her most inveterate enemy. She essersi ridotta, vivendo cattolicamente, 
was even released from prison for the pure h opinione che dissimuli e nell' in> 
time, though soon afterwards detained teriore la ritenga pih che mai." 
again, and kept in custody, as is well ^ [This remarkable fact, which runs 
known, for the rest of this reign. Her through all domestic and foreign his- 
inimitable dissimulation was all required tories, has been disputed, and, as far as 
to save her from the penalties of heresy appears, disproved, by the late editor of 
and treason. It appears by the memoir Dodd's Church History of England, vol. 
of tiie Venetian ambassador, in 1657 iv. preface, on the authority of Came's 
(Lansdowne MSS. 840), as well as from own letters in the State Paper Office, 
the letters of Noailles, that Mary was It is at least highly probable, not to say 
desirous to change the succession, and evident, from these, that Elizabeth never 
would have done so, had it not been for contemplated so much intercourse with 
Philip's reluctance, and the impractica- the pope, even as a temporal sovereign, 
bility of obtaining the consent of parlia- or to notify her accession to him ; and 
ment Though herself of a dissembling it had before been shown hy Strype, 
character, she could not conceal the hatred that, on Dec. 1, 1668, an order was de- 
she bore to one who brought back the apatched to Came, forbidding him to pro- 
memory of her mother's and her own ceed in an ecclesiastical suit, wherein, as 
wrongs; especially when she saw all English ambassador, he bad been engaged, 
eyes turned towards the successor, and Stiype's Annals, i. 34. Came, on his own 
felt that the curse of her own barrenness solicitation, was recalled, F^b. 1 ; thou^^ 
was to &11 on her beloved religion. Eli- the pope would not suffer him, nor, when 
zabeth had been not only forced to have he saw what was going forward at home, 
a chapel in her house, and to give all ex- was he willing, to return. Mr. Tiemey, 
terior signs of conformity, but to protest the editor of Dodd, conceives the story of 
on oath her attachment to the catholic Paul IV.'s intemperate language to have/ 
faith ; though Hume, who always loves a been coined by " the inventive powers 
popular story, gives credence to the well- of Paul Sarpi," who first published it 
known verses ascribed to her, in order to in his History ot OsvmsS^. 
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But she had begun to make alterations, though not very 
essential, in the church service, before the pope's beha- 
viour could have become known to her ; and the bishops 
must have been well aware of the course she designed 
to pursue, when they adopted the violent and impolitic 
resolution of refusing to officiate at her coronation.' Her 
council was formed of a very few catholics, of several 
pliant conformists with all changes, and of some known 
friends to the protestant interest. But two of these, 
Cecil and Bacon, were so much higher in her confidence, 
and so incomparably superior in talents to the other 
councillors, that it was evident which way she must in- 
cline.*^ The parliament met about two months after her 
accession. The creed of parliament from the time of 
Henry VIII. had been always ihat of the coxirt ; whether 
it were that elections had constantly been influenced, as 
we know was sometimes the case, or that men of adverse 
principles, yielding to the torrent, had left the way clear 
to the partisans of power. This first, like all subsequent 

in 1619. From him Mr. T. supposes forbidding the elevation of the host, were 
Spondanus and Pallavicino to have talcen issned prior to fhe proclamation of De- 
It; and from them it has passed to a cember 37, apinst innovations without 
multitude of catholic as well as protestant authority. The great seal was taken 
historians. It may, however, seem rather from archbishop Heath early in January, 
doubtful whether Spondanus would have and given to sir Nicholas fiacon. Parker 
taken this simply on the authority of was pitched upon to succeed Pole at 
Sarpi; and we may perhaps conjecture Canterbury in the preceding month, 
that the anecdote had been already in From the dates of these and other facts; 
circulation, even if it had never appeared it may be foirly inferred that Elizabeth's 
in print, (a negative hard to establish,) resolution was formed independently of 
before the publication of the History of the pope's behaviour towards sir Edward 
the Council of Trent. Nor is it impro- Came ; thoi^ that might probably «c- 
bable that Paul, according to the violence asperate her against the adherents of the 
of his disposition, had uttered some such Boman see, and make their religion ap- 
languid, and even to Came himself, pear more inoonsisteni wltk civil 
though not, as the story represents it, in allegiance. If, indeec^ the refusal of the 
reply to an official communication. But UsfaopB to oflBdate at her coronation 
it is chiefly material to observe, that (Jan. 14, 1558-9) were founded in any 
Elizabeth displayed her determination to degree on Pftul IV.'s denial of her titie, it 
keep aloof from Rome in the very begin- must have seemed in that age within a 
ning of her reign. 1845.] hair's breadth of high treason. But it 
<^ Elizabeth ascended the throne No- more probably arose from Ytet ordler that 
vember 17, 1558. On the Sth of De- the host should not be elevated, which in 
cember Mary was buried ; and on this truth was not legally to be Justified, 
occasion White, bishop of Whichester, in d See a paper by Cecil on the best 
preaching herfrmeral sermon, spoke with means of reforming religion, written at 
virulence against the protestant exiles, this time with all his cautious wisdom, 
and expressed apprehension of their re- in Burnet, or in Stiype's Annals of 
turn. Burnet, iii. 272. Directions to the Reformation, or in the Somera 
read part of the service in English, and Tracts. 
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parliaments, was to the full as jBsivourable to protestant- 
ism as the qneen cotQd desire : the first-fruits of bene- 
fices, and, what was far more important, the supremacy 
in ecclesiastical affairs, were restored to the crown ; the 
laws made concerning religion in Edward's time were 
re-enacted. These acts did not pass without consider- 
able opposition among the lords ; nine temporal peers, 
besides all the bishops, having protested against the bill 
of uniformity establishing the Anglican liturgy, though 
some pains had been taken to soften the passages most 
obnoxious to catholics.® But the act restoring ihe royal 
supremacy met with less resistance; whether it were 
that the system of Henry retained its hold over some 
minds, or that it did not encroach, like the former, on 
the liberty of conscience, or that men not over-scrupu- 
Jous were satisfied with the interpretation which the 
queen caused to be put upon the oath. 



tion under Edward VI. But they had acted, in general, 
so conspicuous a part in the late restoration of popery, 
that, even amidst so many examples of fiedse profession, 
shame restrained them from a second apostasy. Their 
number happened not to exceed sixteen, one of whom 
was prevailed on to conform ; while the rest, refusing 
the oath of supremacy, were deprived of their bishoprics 
by the court of ecclesiasfic£il high commission. In the 
summer of 1559 the queen appointed a general ecclesi- 
astical visitation, to compel the observance of the pro- 
testant formularies. It appears from their reports that 
only about otie hundred dignitaries, and eighty parochial 
priests, resigned their benefices, or were deprived.' Men 

® Pari. Hist voL L 394. In the greater part of the nation still adhered 

reign of Edward a prayer had been in- to this tenet, though it* was not the 

serted in the litargy to deliver us ** fix>m opinicn of the rulers of the church, 

the bishop of Rome and all his detestable iL 390. 406. 

enormities." This was now struck out; f Biimet; Strype's Annals, 169. Fen- 
and, what was more acceptable to the sions were reserved for those who quitted 
nation, the words used in distributing the their benefbes on account of religion, 
elements were so contrived, by blending Burnet, ii. 398. This was a very liberal 
the two forms successively adoptedfunder measure, and at the same thne a politic 
Edward, as neither to offend the popish check on their conduct Lingard thinks 
or Lutheran, nor the Zuinglian commu- the number must have been much greater; 
nicant A rubric directed against the but the visitors' reports seem the best 
doctrine of the real or corporal presence authority. It is, however, highly pro- 
was omitted. This was replaced after bable that others resigned their prefer- 
the Restoration. Burnet owns that the ments afterwards, when the caAuVsters 
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eminent for their zeal in the protestant cause, and most 
of them exiles during the persecution, occupied the 
vacant sees. And thus, before the end of 1559, the 
English church, so long contended for as a prize by the 
two religions, was lost for ever to that of Eome. 

These two statutes, commonly denominated the Acts 
^ of Supremacy and Uniformity, form the basis 
Supremacy of that restrictive code of laws, deemed by some 
foraiS^" fundamental bulwarks, by others 

the reproach of our constitution, which pressed 
so heavily for more than two centuries upon the adhe- 
rents to the Eomish church. By the former all bene- 
ficed ecclesiastics, and all laymen holding office under 
the crown, were obliged to take the oath of supremacy, 
renouncing the spiritual as well as temporal jurisdiction 
of every foreign prince or prelate, on pain of forfeiting 
their office or benefice ; and it was rendered highly penal, 
and for the third offence treasonable, to maintain such 
supremacy by writing or advised speaking.* The latter 



their church grew more scmpulons. It 
may be added, that the visitors restored 
the married clergy who had been dis- 
possessed in the preceding reign ; which 
would of course considerably augment 
the number of sufferers for popery. 

S 1 Eliz. c. 1. The oath of supremacy 
was expressed as follows.*— "I. A. B., 
do utterly testify and declare, that the 
queen's highness is the only supreme 
governor of this realm, and all other her 
hi^ness's dominions and ooimtries, as 
well in all spiritual and ecclesiastical 
things or causes as temporal ; and that 
no foreign prince, person, prelate, state, 
or potentate, hath or ought to have any 
Jurisdiction, power, superiority, pre-emi- 
nence, or anthorily, ecclesiastical or spi- 
ritual, within this realm ; and therefore 
I do utterly renounce and forsake all 
foreign Jurisdictions, powers, superiori- 
ties, and authorities, and do pnnnise that 
from henceforth I shall bear faith and 
true allegiance to the queen's highness, 
her heirs and lawful sucoessorsi and to 
my power shall assist and defend all 
Jurisdictions, pre-eminences, privileges, 
and authorities, granted or belongb^ to 
the queen^s highness, her heirs and suc- 
cessors, or united and annexed to the 
imperial trovm of this realm." 



A remarkable passage in the ii^unc- 
tions to the eccledastical visitors of 1559, 
which may be reclconed in the nature of 
a contemporaneous exposition of the law, 
restrains the royal supremacy established 
by this act, and asserted in the above 
oath, in the following words : Her 
majesty forbiddeth all manner her sub- 
jects to give ear or credit to such perverse 
and malicious persons, whidi most sinis- 
terly and maliciously labour to notify 
to her lovii^ snl^ects how by words of 
the said oath it may be collected that 
the kings or queens of this realm, pos- 
sessors of the crown, may challenge au- 
thority and power of ministry of divine 
service in the chiirdi ; whereUi her said 
suljects be much abused by such evil 
disposed persons. For certainly her ma- 
jesty neither doth, nor ever will, chal- 
lenge any other authority than that was 
challenged and lately used by the said 
noble kings of famous memory, king 
Heniy VIII. and king Edward VI., which 
is, and was of ancient time, due to the 
Imperial crown of this realm; that is, 
under God to have the sovereignty and 
rule over all manner of persons bom 
within these her realms, dominions, and 
countries, of what estate, either ecclesi- 
astical or temporal, soever they be, so as 
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statute trenched more on the natural rights of con- 
science ; prohibiting, under pain of forfeiting goods and 
chattels for the first offence, of a year's imprisonment 
for the second, and of imprisonment during life for the 
third, the use by a minister, whether beneficed or not, 
of any but the established liturgy ; and imposed a fine 
of one shilling on all who should absent themselves from 
church on Sundays and holydays.« 

This act operated as an absolute interdiction of the 
catholic rites, however privately celebrated. Restraint 
It has frequently been asserted, that the go- 
vernment connived at the domestic exercise of 
that religion during these first years of Eliza- 
beth's reign. This may possibly have been the 
case with respect to some persons of very high rank 
whom it was inexpedient to irritate. But we find in- 
stances of severity towards catholics, even in that early 
period ; and it is evident that their solemn rites were 
only performed by stealth, and at much hazard. Thus 
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no other foreign power shall or ought to 
have any superiority over them. And if 
any person that hath conceived any other 
sense of the form of the said oath shall 
accept the same with this interpretation, 
sense or meaning, her mqjesty is well 
pleased to accept every such in that be- 
half, as her good and obedient suljects, 
and shall acquit them of all manner of 
penalties contained in the said act, against 
such as shall peremptorily or obstinately 
refuse to take the same oath." 1 Somers 
Tracts, edit. Scott, 73. 

This interpretation was afterwards 
given in one of the thirty-nine articles, 
which having been confirmed by parlia- 
tnent, it is undoubtedly to be reckoned 
the true sense of the oath. Mr. Butler, in 
his Memoirs of English Catholics, vol. i. 
p. 157, enters into a discussion of the 
question, whether Roman catholics might 
conscientiously take the oath of supre- 
macy in this sense. It appears that in 
the seventeenth century some ccmtended 
for the afiBrmative; and this seems to 
explain the fact that several persons of 
that persuasion, besides peers, from whom 
the oath was not exacted, did actually 
hold oflBces under the Stuarts, and even 
enter into parliament, and that the test 
act and declaration against transubstan- 
VOL. I. 



tiation were thus rendered necessary to 
make their exclusion certain. Mr. B. 
decides against taking the oath, but on 
grounds by no means sufScieot; and 
oddly overlooks the decisive 'objection, 
that it denies in toto the Jurisdiction and 
ecclesiastical authority of the pope. No 
writer, as fia.r as my slender knowledge 
extends, of the Galilean or German school 
of discipline, has gone to this length ; cer- 
tainly not Mr. Butler himself, who in a 
modem publication, Book of the Roman 
Catholic Church, p. 120, seems to<;onsider 
even the appellant Jurisdiction in eccle- 
siastical causes as vested in the holy see 
by divine right 

As to the exp(»sition before given of 
the oath of supremacy, I conceive that it 
was intended not only to relieve tbe 
scruples of catholics, but of those who 
had imbibed from the school of Calvin 
an apprehension of what is sometimes, 
though rather improperly, called Eras- 
tianism,— the mei^ng of all i^iritual 
powers, even those of ordination and of 
preaching, in the paramount authority of 
the state, towards which the despotism 
of Henry, and obsequiousness of Cran- 
mer, had seemed to bring the churcli of 
England. 

e 1 Eliz. c. 2. 
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sir Edward Waldgrave and his lady were sent to the 
Tower in 1561, for hearing mass and having a priest in 
their house. Many others about the same time were 
punished for the like offence.'* Two bishops, one of 
whom, I regret to say, was Grindal, write to the coimcil 
in 1562, concerning a priest apprehended in a lady's 
house, that neither he nor the servants wouli be sworn 
to answer to articles, saying they would not accuse 
themselves ; and, after a wise remark on this, that " pa- 
pistry is like to end in anabaptistry," proceed to hint, 
that " some think that if this priest might be put to 
some kind of torment, and so driven to confess what he 
knoweth, he might gain the queen's majesty a good mass 
of money by the masses that he hath said ; but this we 
Tefer to your lordships' wisdom." * This commencement 
of persecution induced many catholics to fly beyond 
sea, and gave rise to those re-unions of disaffected 
exiles, which never ceased to endanger the throne of 
Elizabeth. 

It cannot, as far as appears, be truly alleged that any 
greater provocation had as yet been given by the catho- 
lics than that of pertinaciously continuing to believe 
and worship as their fathers had done before them. I 
request those who may hesitate about this, to pay some 
attention to the order of time, before they form their 
opinions. The master mover, that became adfterwards so 
busy, had not yet put his wires into action. Every 
prudent man at Eome (and we shall not at least deny 
that there were such) condemned the precipitate and 
insolent behaviour of Paul IV. towards Elizabeth, as 
they did most other parts of his administration. Tius 
IV., the successor of that injudicious old man, aware 
of the inestimable importance of reconciliation, and sus- 
pecting probably that the queen's turn of thinking did 
not exclude all hope of it, despatched a nuncio to Eng- 
land, with an invitation to send ambassadors to the 
council at Trent, and with powers, as is said, to confirm 
the English liturgy, and to permit double communion ; 
one of the few concessions which the more indulgent 



h Strype's AnnalB, i. 233, 241. 

i Haynes,395. The penalty for causing 
mass to be said, by the act of uniformity, 
was only 100 marks for the first offence. 



These imprisonments were probably in 
many cases illegal, and only sustained by 
the arbitrary power of the High Commis- 
sion court 
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Eomanists of that age were not very reluctant to make.'' 
But Elizabeth had taken her line as to the court of 
Rome ; the nuncio received a message at Brussels, that 
he •must not enter the kingdom ; and she was too wise 
to countenance the impartial fathers of Trent, whose 
labours had nearly drawn to a close, and whose deci- 
sions on the controverted points it had never been 
very difficult to foretell. I have not found that Pius IV., 
more moderate than most other pontiffs of the sixteenth 
century, took any measures hostile to the temporal go- 
vernment of this realm : but the deprived ecclesiastics 
were not unfairly anxious to keep alive the faith of their 
former hearers, and to prevent them from sliding into con- 
formity, through indifference and disuse of their ancient 
rites." The means taken were chiefly the same as had 
been adopted against themselves, the dispersion of small 
papers either in a serious or lively strain ; but the 
remarkable position in which the queen was placed ren- 
dering her death a most important contingency, the 
popish party made use of pretended conjurations and 
prophecies of that event, in order to unsettle the people's 
minds, and dispose them to anticipate another re- 
action." Partly through these political circimistances, 
but far more from the hard usage they experienced for 
professing their religion, there seems to have been an 
increasing restlessness among the catholics about 1562, 
which was met with new rigour by the parliament of 
that year.° 

k Strype, 220. lies with the conspiracy of the two Poles, 

™ Questions of conscience were circn- nephews of the cardinal, and some others, 
lated, with answers all tending to show to obtain five thousand troops fh)ni the 
the unlawftilness of conformity. Strype, duke of Guise, and proclaim Mary queen. 
228. There was nothing more in this This seems however to have .been the 
than the catholic clei^ were bound in immediate provocation for the statute 5 
consistency with their principles to do, Eliz. ; and it may be thou^^t to indicate 
though it seemed very atrocious to bigots, a good deal of discontent in that party 
Mr. Butler says, that some theologians at upon which the conspirators relied. But 
Trent were consulted as to the lawfulness as Elizabeth spared the lives of all who 
of occasional conformity to the Anglican were arraigned, and we know no details 
rites, who pronoonced against it. Mem. of the case, it may be doubted whether 
of Catholics, i. 171. their intentions were altogether so cri- 

° The trick of coqjuration abotit the minal as was charged. Strype, 1. 333 ; 
queen's death began very early in her Camden, 388 (in Eennet). 
reign (Strype, i. 7), and led to a penal Strype tells us (i. 374) of resolutions 
statute against " fond and fantastical pro- adopted against the queen in a consistory 
phecies." 6 Eliz. c. 15. held by Pius IV. in 1663 v ona oC 

o I know not how to charge the catho- a paxdom to Mvy wJK.,>Jit%^«t,xNs>tosst»^ 
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The act entitled, " for the assurance of the queen's 
statute of royal power over all estates and subjects within 
1662. i^Qj. dominions," enacts, with an iniqnitons and 
sanguinary retrospect, that all persons, who had ever 
taken holy orders or any degree in the universities, or 
had been admitted to the practice of the laws, or held 
any office in their execution, should be bound to take the 
oath of supremacy, when tendered to them by a bishop, 
or by commissioners appointed under thB great seal. 
The penalty for the first refusal of this oath was that 
of a praemunire ; but any person who, after the space of 
three months from the first tender, should again refase it 
when in like manner tendered, incurred the pains of high 
treason. The oath of supremacy was imposed by the 
statute on every member of the House of Commons, but 
could not be tendered to a peer ; the queen declaring 
her full confidence in those hereditary cotmcillors. 
Several peers of great weight and dignity were still 
catholics.^ 

This harsh statute did not pass without opposition, 
s eech of spQCchcs against it have been preserved ; 

' lOTdT ^ one by lord Montagu in the House of Lords, 
the oflier by Mr. Atkinson in the Commons, 
breathing such generous abhorrence of per- 
secution as some erroneously imagine to have been 
unknown to that age, because we rarely meet with it in 
theological writings. " This law," said lord Montagu, 
** is not necessary ; forasmuch as the catholics of this 
realm disturb not, nor hinder the public affairs of the 
realm, neither spiritual nor temporal. They dispute not, 
they preach not, they disobey not the queen ; they cause 
no trouble nor tumults among the people ; so that no 
man can say that thereby the realm doth receive any 
hurt or damage by them. They have brought into the 
realm no novelties in doctrine and religion. This being 
true and evident, as it is indeed, there is no necessity 
why any new law should be made against them. And 
where tiiere is no sore nor grief, medicines are superflu- 
ous, and also hurtful and dangerous. I do entreat," he 
says afterwards, " whether it be just to make this penal 

other, that would poison her. Bat this pect the rest, as folse informatioii of a 

is so unlikely, and so littte in that spy. 

pope's character, that it makes us ras- ^ 5 Eliz.c. h 



Eliz.— Catholics. 



NOT FULLY ENFORCED. 



117 



statute to force the subjects of this realm to receive and 
believe the religion of protestants on pain of death. 
This I say to be a thing most unjust; for that it is 
repugnant to the natural liberty of men's understanding. 
For understanding may be persuaded but not forced." 
And fsgrther on : ** It is an easy thing to understand that 
a thing so unjust, and so contrary to all reason and 
liberty of man, cannot be put in execution but with great 
incommodity and difficulty. For what man is there so 
without coifrage and stomach, or void of all honour, that 
can consent or agree to receive an opinion and new reli- 
gion by force and compulsion; or will swear that he 
thinketh the contrary to what he thinketh? To be still, 
or dissemble, may be borne and suffered for a time — ^to 
keep his reckoning with God alone : but to be compelled 
to lie and to swear, or else to die therefore, are things 
that no man ought to suffer and endure. And it is to be 
feared rather than to die they will seek how to defend 
themselves ; whereby should ensue the contrary of what 
every good prince and well advised commonwefdth ought 
to seek and pretend, that is, to keep their kingdom and 
government in peace." *^ 

I am never very willing to admit as an apology for 
unjust or cruel enactments, that they are not g^^^^^^^j 
designed to be generally executed; a pretext i562°not 
often insidious, always insecure, and tending 
to mask the approaches of arbitrary govern- 
ment. But it ifl certain that Elizabetb did not wish this 
act to be enforced in its full severity. And archbishop 
Parker, by far the most prudent churchman of the time, 
judging some of thp bishops too little moderate in their 
dealings with the papists, warned them privately to use 
great caution in tendering the oath of supremacy accord- 
ing to the act, and never to do so the second time, 
on which the penalty of treason might attach, without 
his previous approbation.' The temper of some of hiB 

^ Strype, Collier* Parliament. History, thing wherein a man ought to have a 
The original source is the manuscript scruple; but if any hath a conscience 
collections of Fox the martyrologiBt, a in it, these four years' space might have 
very unsuspicious authority ; so that there settled it. Also, after his first refusal, 
seems every reason to consider this speech, he halh three months' respite for confer- 
as well as Mr. Atkinson's, authentia The ence and settling of his oonsclence."— 
following is a specimen of the sort of an- Strype» 270. 
swer given to these ai^uments: "They ' Strype's life of PvxYl&t A*^^* 
say it touches conscience, and It is a 
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colleagues was more narrow and vindictive. Several of 
the deprived prelates had been detained in a sort of 
honourable custody in the palaces of their successors.', 
Bonner, the most justly obnoxious of them all, was con- 
fined in the Marshalsea. Upon the occasion of this new 
statute, Horn, bishop of Winchester, indignant at the 
impunity of such a man, proceeded to tender him the 
oa£h. of supremacy, with an evident intention of driving 
him to high treason. Bonner, however, instead of 
evading this attack, intrepidly denied the other to be a 
lawful bishop ; and, strange as it may seem, not only 
escaped all further molestation, but had the pleasure 
of seeing his adversaries reduced to pass an act of parlia- 
ment, declaring the present bishops to have been legally 
consecrated.* This statute, and especially its preamble, 
might lead a hasty reader to suspect that the celebrated 
story of an irregular consecration of the first protestant 
bishops at the Nag's-head tavern was not wholly unde- 
serving of credit. That tale, however, has been satisfac- 
torily refuted ; the only irregularity which gave rise to 
this statute consisted in the use of an ordinal, which had 
not been legally re-established. 

It was not long after the act imposing such heavy pe- 
Ap ucation catholic pricsts for refusing the oath 

of tL^m-" of supremacy, that the emperor Fer£nand ad- 
KhSf Sf dressed two letters to Elizabeth, interceding for 
the EngUah the adherents to that religion, both with respect 
^ ^ ^' to those new severities to which they might 
become liable by conscientiously declining that oath, 
and to the prohibition of the free exercise of their rites. 
He suggested that it might be reasonable to allow them 
the use of one church in QYery city. And he concluded 
with an expression, which might possibly be designed to 
intimate that his own conduct towards the protestants in 
his dominions would be influenced by her concurrence 
in his request." Such considerations were not without 



* Strype's Annals, 149. Timstall was 
treated in a very handsome manner by 
Parker, whose guest he was. But Feck- 
enham, abbot of Westminster, met with 
rather unkind usage, though he had been 
active in saving the livra of protestants 
under Mary, fh>m bishops Horn and Cox, 
(the latter of whom seems to have been 
aa hoDeat hut narrow-fipirited and peevish 



man,) and at last was sent to Wisbeach 
gaol for refusing the oath of supremacy. 
Strype, i. 457, ii. 526; Fuller's Church 
History, 178. 

t 8 Eliz. c 1. Eleven peers dissented, 
all noted catholics except the earl of 
Sussex. Strype, L 492. 

^ Nobis vero factura est rem adeo 
gratam, ut omnem simns daturi operam. 
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great importance. The protestant religion was gaining 
ground in Austria, where a large proportion of the nobi- 
lity as well as citizens had for some years earnestly 
claimed its public toleration. Ferdinand, prudent and 
averse from bigoted counsels, and for every reason soli- 
citous to heal the wounds which religious differences 
had made in the empire, while he was endeavouring, 
not absolutely without hope of success, to obtain some 
concessions from the pope, had shown a disposition to 
grant further indulgences to his protestant subjects, His 
son Maximilian, not only through his moderate temper, 
but some real inclination towards the new doctrine, bade 
fair to carry much farther the liberal policy of the 
reigning emperor.* It was consulting very little the ge- 
neral interests of protestantism, to disgust persons so 
capable and so well disposed to befriend it. But our 
queen, although free from the fanatical spirit of persecu- 
tion which actuated part of her subjects, was too deeply 
imbued with arbitrary principles to endure any public 
deviation from the mode of worship she should prescribe. 
And it must perhaps be admitted that experience alone 
could fully demonstrate the safety of toleration, and 
show the fallacy of apprehensions that unprejudiced men 
might have entertained. In her answer to Ferdinand, 
the queen declares that she cannot grant churches to 
those who disagree from her religion, being against the 
laws of her parliament, and highly dangerous to the state 
of her kingdom ; as it would sow various opinions in the 
nation to distract the minds of honest men, and would 
cherish parties and factions .that might disturb the 
present tranquillity of the commonwealth. Yet enough 
had already occiirred in France to lead observing men 
to suspect that severities and restrictions are by no 
means an infallible specific to prevent or subdue religious 
factions. 

V 

quo possimos earn rem serenitati vestr» and Maximilian towards religious tolera- 
mutais benevolentiie et ftatemi animi tion in Austria, which indeed for a time 
studiis cumalatissim& compensare. See existed, see F. Paul, Condle de Trente 
the letter in the additions to the first (par Oourayer), ii. 12, 197, 220, &c.; 
volume of Strype's Annals, prefixed to Schmidt, Hist, des Allemands, viii. 120, 
the second, p. 67. It has been errone- 179, &c. Flechier, Vie de Commendom, 
onsly referred by Camden, whom many 388 ; or Coze's House of Austria. [To 
have followed, to the year 1559, but bears these we may now add Banke's excellent 
date 24th Sept. 1563. History of the Popes of the 16th and 17th 

* For the dispositions of Ferdinand centuries.] 
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Camden and many others have asserted that by 
systematic connivance the Boman Catholics enjoyed a 
pretty free nse of their religion for the first fourteen 
years of Elizabeth'i? reign. But this is not reconcilable 
to many passages in Strype's cJoUections. We find abun- 
dance of persons harassed for recusancy, that is, for not 
attending the protestant church, and driven to insincere 
promises of conformity. Others were dragged before 
ecclesiastical commissioners for harbouring priests, or 
for sending money to those who had fled beyond sea.'^ 
Students of the inns of court, where popery had a strong 
hold at this time, were examined in the star-chamber as 
to their religion, and on not giving satisfactory answers 
were committed to the Fleet." The catholic party were 
not always scrupulous about the usual artifices of an op- 
pressed people, meeting force by fraud, and concealing 
their heart-felt wishes under the mask of ready submis- 
sion, or even of zealous attachment. A great majority 
both of clergy and laity yielded to the times; and of 
these temporising conformists it cannot be doubted that 
many lost by degrees all thought of returning to their 
ancient fold. But others, while they complied with 
exterior ceremonies, retained in their private devotions 
their accustomed mode of worship. It is an admitted 
fact, that the catholics generally attended the church, till 
it came to be reckoned a distinctive sign of their having 
r^noimced their own religion. They persuaded them- 
selves (and the English priests, uninstructed and accus- 
tomed to a temporising conduct, did not discourage the 
notion) that the private observance of their own rites 
would excuse a formal obedience to the civil power.' The 

y Stiype, 513, et alibi. auctoritatem, cum admodum parvo ant 

* Strype, 522. He says the lawyers in plane milio conscientiaram suarum scru- 
most eminent places were generally fa- pulo assuescerent Frequentabant ergo 
vourers of popery, p. 269. But if he hasreticorum synagogas, intererant eomm 
means the Judges, they did not long con- concionibus, atque ad easdem etiam audi- 
tinne so. endas Alios et familiam snam compella* 

* Cum regina Maria moreretur, et re- bant Videbatur lUis ut catholid essent, 
ligio in Anglift mutaret, post episcopos sufficere una cum hseretids eorum templa 
et praelatos catholicos captos et fugatos, non adire, ferri autem posse si ante vel 
populus velut ovium grex sine pastore in post illos eadem intrassent. Communi- 
Qiagnis tenebris et caligine animarum cabatnr de sacrilegft Calvini coenft, vel 
suarum oberravit. Unde etiam factum secreto et clancnlimi intra privatos pari- 
est multi ut catholioorum superstitioni- etes. Missam qui audiverant, ac postea 
bus impiis dissimulationibus et gravibus Calvinianos se haberi volebant, sic se de 
Joramentis contra sanctae sedis apostoUce prsecepto satisfecisse existimabant De- 
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Eomish scheme of worsliip, though it attaches more im- 
portance to ceremonial rites, has one remarkable differ- 
ence from the protestant, that it is far less social ; and 
consequently the prevention of its open exercise has far 
less tendency to weaken men's religious associations, 
so long as their individual intercourse with a priest, its 
essential requisite, can be preserved. Priests therefore 
travelled the •country in various disguises, to keep alive 
a flame which the practice of outward conformity wa§ 
calculated to extinguish. There was not a county through- 
out England, says a catholic historian, where several of 
Mary's clergy did not reside, commonly called the old 
priests. They served as chaplains in private families.** 
By stealth, at the dead of night, in private chambers, in 
the secret lurking-places of an ill-peopled country, with 
all the mystery that subdues the imagination, with all 
the mutual trust that invigorates constancy, these pro- 
scribed ecclesiastics celebrated their solemn rites, more 
impressive in such concealment than if surrounded by 
all their former splendour. The strong predilection 
indeed of mankind for mystery, which has probably led 
many to tamper in political conspiracies without much 
further motive, will suffice to preserve secret associ- 
ations, even where their purposes are far less interesting 
than those of religion. Many of these itinerant priests 
assumed the character of protestant preachers ; and it has 
been said, with some trufli, though not probably without 
exaggeration, that, under the directions of their crafty 
court, they fomented the division then springing up, and 
mingled with the anabaptists and other sectaries, in the 
hope both of exciting ^.islike to the establishment, and of 

ferebantur filii caiholicornm ad baptis- to countenance the very unfair mlsrepre- 

teria hsereticoram, ac inter illorum ma- sentations lately given, as if the Roman 

nu8 matrimonia contrahebant Atque Catholics, generally had acquiesced in the 

hsBC omnia sine omni scrupulo flebant,' Anglican worship, believing it to be sub- 

facta propter catholicomm sacerdotum stantially the same as their own. They 

ignorantiam, qui talia vel licere crede- frequented our churches, because the law 

bant, vel timore quodam preepediti dissi- compelled them by penalties so to do, not 

mulabant Nunc autem per Dei miseri- out of a notion that very little change 

cordiam omnes catholicl intelligunt, ut had been made by the Reformation. It 

salventur non satis esse corde fldem ca- is true, of course, that many became real 

tholicam credere, sed eandem etiam ore protestants, by habitual attendance on 

oportere confiteri. Ribadeneira de Schis- our rites, and by disuse of their own. 

mate, p. 63. See also Butler's English But these were not the recusants of a 

Catholics, voL iiL p. 166. [There is nothing later period.— 1 845.] 
in this statement of the fact, which serves ^ Dodd'a CiDLwJb. "BiaL 
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instilling their own tenets, slightly disguised, into the 

minds of unwaiy enthusiasts.*' 

It is my thorough conviction that the persecution, for 
Pereecutton i^ Can obtain no better name,** carried on against 
of , the English catholics, however it might serve to 

catholics In jt-,®,-. j. t_ -i • 

theensuing delude the government by producing an ap- 
period. parent conformity, could not but excite a spirit 
of disloyalty in many adherents of that faith. Nor would 
it be safe to assert that a more conciliating policy would 
have altogether disarmed their hostility, much less laid 
at rest those busy hopes of the future, which the peculiar 
circumstances of Elizabeth's reign had a tendency to 
produce. This remarkable posture of affairs affected all 
her civil, and still more her ecclesiastical policy. Her 
own title to the crown depended absolutely on a parlia- 
mentary recognition. The act of 35 H. 8, c. 1, had 
settled the crown upon her, and thus far restrained the 
previous statute, 28 H. 8, c. 7, which had empowered 
her father to regulate the succession at his pleasure. 
Besides this legislative authority, his testament had be- 
queathed the kingdom to Elizabeth after her sister Mary ; 



<^ Thomas Heath, bn)ther to the late 
archbishop of York, was seized at Ro* 
Chester about 1670, well provided with 
anabaptist and Arian tracts for circula- 
tion. Strype, i. 521. For other instancest 
see pp. 281. 484; Life of Parker, 244; 
NaJson's Collections, vol. i. Introduction, 
p. 39, &c., from a pamphlet, written also 
by Nalson, entitled Foxes and Firebrands. 
It was surmised that one Henry Nicolas, 
chief of a set of fanatics, called the Family 
of Love, of whom we read a great deal in 
this reign, and who sprouted up again 
about the time of Cromwell, was secretly 
employed by the popish party. Strype, 
ii. 37, 589, 595. But these coi^jectures 
were very often ill-founded, and possibly 
so in this instance, though the passages 
quoted by Strype (589) are suspicious. 
Brandt, however (Hist of Reformation 
in Low Countries, vol. 1. p. 105), does 
not suspect Nicolas of being other than 
a fanatic. His sect appeared in the 
Netherlands about 1655. 

d " That church [of England] and the 
queen, its Ire-founder, are clear of perse- 
cution, as regards the catholics. No 
church, no sect, no individual even, had 



yet professed the principle of toleration." 
Sonthey's Book of the Church, vol. ii. p. 
285. If the second of these sentences is 
intended as a proof of the first,' I must 
say it is little to the purpose. But it is 
not true in this broad way of assertion. 
Not to mention sir Thomas More's Uto- 
pia, the principle of toleration had been 
avowed by the chancellor I'Hospital, and 
many others in France. I mention him 
as on the stronger side; for in fact the 
weaker had always professed the general 
principle, and could demand toleration 
from those of different sentiments on no 
other plea. And as to capitoU inflictions 
for heresy, which Mr. 8. seems chiefly to 
have in his mind, there is reason to be- 
lieve that many protestants never ap- 
proved them. Sleidan intimates, vol. iii. 
p. 263, that Calvin incurred odium by the 
death of Servetus. And Melanchthon 
says expressly the same thing, in the 
letter which he unfortunately wrote to 
the reformer of Geneva, declaring his 
own approbation of the crime ; and which 
I am willing to ascribe rather to his con- 
stitutional fear of giving offence, than to 
sincere conviction. 
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and the common consent of the nation had ratified her 
possession. But the queen of Scots, niece of Henry by- 
Margaret, his elder sister, had a prior right to the throne 
during Elizabeth's life, in the eyes of such catholics as 
preferred an hereditary to a parliamentary title, and was 
reckoned by the far ^greater part of the nation its pre- 
sumptive heir after her decease. There could indeed be 
no question of this, had the succession been left to its 
natural course. But Henry had exercised uncertain . 
the power with which his parliament, in too succession 
servile a spirit, yet in the plenitude of its crown be- 
sovereign authority, had invested him, by set- J^J^^^j 
tling the succession in remainder upon the Scotland 
house of Suffolk, descendants of his second Suffolk, 
sister Mary, to whom he postponed the elder line of 
Scotland. Mary left two daughters, Frances and Ele- 
anor. The former became wife of Grey, marquis of 
Dorset, created duke of Suffolk by Edward; and had 
three daughters, — Jane, whose fate is well known, 
Catherine, and Mary. Eleanor Brandon, by her union 
with the earl of Cumberland, had a daughter, who 
married the earl of Derby. At the beginning of Eliza- 
beth's ^gn, or rather after the death of the duchess of 
Suffolkjjkdy Catherine Grey was by statute law the pre- 
sumptive heiress of the crown ; but according to the rules 
of hereditary descent, which the bulk of mankind do not 
readily permit an arbitrary and capricious enactment to 
disturb, Mary queen of Scots, grand-daughter of Mar- 
garet, was the indisputable representative of her royal 
progenitors, and the next in succession to Elizabeth. 

This reversion, indeed, after a youthful princess, might 
well appear rather an improbable contingency. Elizabeth's 
It was to be expected that a fertile marriage unwiiung- 
would defeat all speculations about her inherit- Secide^the 
ance ; nor had Elizabeth been many weeks on succeskon, 
the throne, before this began to occupy her sub- 
jects' minds.* Among several who were named, two very 
soon became the prominent candidates for her favour, 
the archduke Charles, son of the emperor Ferdinand, 
and lord Kobert Dudley, some time after created earl 
of Leicester; one reconmiended by his dignity and 

" The address of the house of commons, begging the queen t» marn^'w^ 
Feb. 6, 1569. 
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alliances, the other by her own evident partiality. She 
gave at liie outset so little encouragement to the former 
proposal, that Leicester's ambition dicl not appear extra- 
vagant.' But her ablest councillors, who knew his vices, 
and her greatest peers, who thought his nobility recent 
and ill acquired, deprecated so unworthy a connection.* 
Few will pretend to explore the labyrinths of Elizabeth's 
heart ; yet we may almost conclude that her passion for 
this favourite kept up a struggle against her wisdom for 
the first seven or eight years of her reign. Meantime 
she still continued unmarried ; and those expressions she 
had so early used, of her resolution to live and die a vir- 
gin, began to appear less like coy affectation than at first. 
Never had a sovereign's marriage been more desirable 
for a kingdom. Cecil, aware how important it was 
that the queen should marry, but dreading her union 
with Leicester, contrived^ about the end of 1564, to 
renew the treaiy with the archduke Charles.** During 
this negotiation, which lasted from two to three years, 
she showed not a little of that evasive and dissembling 
coquetry which was to be more fully displayed on sub- 
sequent occafiions.* Leicester deemed himself so much 

fHaynes, 233. and Jealous of the qneen's Aesty. Id. 

K See parUailarly two letters in the 444. These sut^estions, and especially 

Hardwicke State Papers, i. 122 and 163, the second, if actually laid before the 

dated in October and November, 1560, queen, show the plainness and freedom 

which show the alarm excited by the which tiiis great statesman ventured to 

queen's iU-placed partiality. use towards her. The allusion to the 

i» Cecil's earnestness for the Austrian death of Leicester's wife, which had 

marriage appears plainly in Haynes, 430 ; occurred in a very suspicious manner, at 

and still more in a remarkable minute, Cumnor near Oxford, and is well known 

where he has drawn up in parallel co- as the foundation of the novel of Kenil- 

lumns, according to a rather formal but worth, though related there with great 

perspicuous method he much used, his anachronism and concision of persons, 

reasons in favour of the archduke, aud may be frequently met with in contem- 

against the earl of Leicester. The for- porary documents. By the above-quoted 

mer chiefly relate to foreign politics, and letters in the Hardwicke Papers It 

may be conjectured by those acquainted appears that those who disliked Leices- 

wlth history. The latter are as follows : ter had spoken freely of this report to 

1. Nothing is increased by marriage of the queeu. 

him, either in riches, estimation, or i Elizabeth carried her dissimulation 

power. 2. It will be thought that the so far as to propose marriage articles, 

slanderous speeches of the queen with which were formally laid before the im- 

the earl have been true. 3. He shall perial ambassador. These, though copied 

study nothing but to enhance his own from what had been agreed on Mary's 

particular friends to wealth, to offices, to marriage >vith Philip, now seemed highly 

lands ; and to offend others. 4. He is ridiculous, when exacted from a younger 

infamed by death of his wife. 6. He is brother without territories or revenues. 

£irln debt. 6. ,He is likely to be unkind, Jura et leges regni conserventur, neque 
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interested as to quarrel with those who manifested any 
zeal for the Austrian marriage; but his mistress gra- 
dually overcame her misplaced inclinations ; and from 
the time when that connection was broken off, his pros- 
pects of becoming her husband seem rapidly to have 
vanished away. The pretext made for relinquishing 
this treaty with the archduke was Elizabeth's constant 
refusal to tolerate ihe exercise of his religion ; a diffi- 
culty which, whether real pr ostensible, recurred in all 
her subsequent negotiations of a similar nature.'' 

In every parliament of Elizabeth the house of com- 
mons was zealously attached to the protestant interest. 
This, as well as an apprehension of disturbance from a 
contested succession, led to those importunate solicita- 
tions that she would choose a husband, which she so 
artfully evaded. A determination so contrary to her 
apparent interest, and to the earnest desire of her people, 
may give some countenance to the surmises of the time, 
that she was restrained from marriage by a secret con- 
sciousness that it was unlikely to he fhiitful." Whe- 



qQicqoaxn mntetur in religione ant in 
statu publico. OiBcia et fiiagistratus ex- 
erceantur per naturales. Neque regina, 
neque liberi eai edncantur ex regno sine 
conaeusu regnl, kc Haynes, 438. 

Cecil was not too wise a man to give 
some credit to astrology. The stars were 
consulted about the queen's marriage; 
and those veracious oracles gave response 
that she should be married in the thirty- 
first year of her age to a foreigner, and 
have one son, who would be a great 
prince, and a dan^ter, &c. kc. Strjrpe, 
ii. 16, and Appendix i. where the non- 
sense may be read at full length. Per- 
haps, however, the wily minister was no 
dupe, but meant that his mistress should 
be. [See, as to Elizabeth's hitentions to 
marry at this time, the extracts from 
despatches of the French ambassador, in 
Kaumer, vol. it p. 85.] ' 

k The council appear in general to 
have been as resolute against tolerating 
the exercise of the catholic religion in 
any husband the queen might choose, as 
herself. We find however th4t several 
divines were consulted on two questions : 
1. Whether it were lawftd to marry a 
papist. 3. Whether the queen might 
permit mass to be said. To which 



answers were given, not agreeing with 
each other. Strype, ii. 160 ; and Ap- 
pendix 31, 33. When the earl of Wor- 
cester was sent over to Paris in 1571, as 
proxy for the queen, who had been 
made sponsor for Charles IX.'s infant 
daughter, she would not permit him, 
though himself a Catholic, to be present 
at the mass on that occasion, ii. 171. 

" " The people," C^unden sajrs, " curs- 
ed Huic, the queen's physician, as having 
dissuaded the queen from marrying on 
account of some impediment and defect 
in her." Many will recollect the allu- 
sion to this in Mary's scandalous letter 
to Elizabeth, wherein, under pretenc« of 
repeating what the countess of Shrews- 
bury, had said, she utters everything 
that female spite and ungovernable ma- 
lice could dictate. But in the long and 
confidential , correspondence of Cecil, 
Walsingham, and sir Thomas Smith, 
about the queen's marriage with the 
duke of Anjou, in 1571, for which they 
were evidently most anxious, I do not 
perceive the slightest intimaticm that the 
prospect of her bearing children was at 
all less favourable than in any other case. 
The council seem, indeed, in the aub«A> 
quent treaty '*i\32lx ^"fc «3l0sv« 
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tlier these conjectures were well foTinded, of which I 
know no evidence ; or whether the risk of experiencing 
that ingratitude which the husbands of sovereign 
princesses have often displayed, and of which one 
glaring example was immediately before her eyes, out- 
weighed in her judgment that of remaining single ; or 
whether she might not even apprehend a more desperate 
combination of the catholic party at home and abroad if 
the bii-th of any issue fron; her should shut out their 
hopes of Mary's succession, it is difficult for us to 
decide. 

Though the queen's marriage were the primary object 
of these addresses, as the most probable means of se- 
curing an undisputed heir to the crown, yet she might 
have satisfied the parliament in some degree by limiting 
the succession to one certain line. But it seems doubtful 
whether this would have answered the proposed end. 
If she had taken a firm resolution against matrimony, 
which, unless on the supposition already hinted, could 
hardly be reconciled with a sincere regard for her 
people's welfare, it might be less dangerous to leave the 
course of events to regulate her inheritance. Though 
all parties seem to have conspired in pressing her to 
some decisive settlement on this subject, it would not 
have been easy to content the two factions, who looked 
for a successor to very different quarters." It is evident 

Anjon, in 1679, when she was forty-six, Eennet's Complete Hist of England, 

to have reckoned on something rather vol. ii.) This, however, from Camden's 

beyond the usual laws of nature in this known proneness to flatter James, seems 

respect ; for in a minute by Cecil of the to indicate that the Suffolk party were 

reasons for and against this marriage, he more active than the Scots upon this oc- 

sets down the probability of issue on the casion. Their strength lay in the house 

favourable side. '* By marrying with of commons, which was wholly protes- 

Monsieur she is likely to have children, tant, and rather puritan. 
because of his youth as if her age were At the end of Murden's State Papers is 

no objection. a short Journal kept by Cecil, containing 

" Camden, after telling us that the a succinct and authentic summary of 

queen's disinclination to marry raised events in Elizabeth's reign. I extract as 

great clamoiurs, and that the earls of a specimen such passages as bear on the 

Pembroke and Leicester had professed present sul^ect 

their opinion that she ought to be obliged "Oct 6, 1566. Certain lewd bills 
to take a husband, or that a successor thrown abroad against the queen's ma- 
should be declared by act of parliament Jesty for not assenting to have the matter 
even against her will, asserts some time of succession proved in parliament; and 
after, as inconsistently as improperly, bills also to (Wge sir W. Cecil the secre- 
that " very few but malecontente and tary with the occasion thereof, 
traitors appeared very solicitous in the *« 2Y. Certain lords, viz. the earls of 
business of a Buocessor." P. 401, (in Pembroke and Leicester, were excluded 
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that any confirmiation of the Suffolk title would have 
been regarded by the queen of Scots and her numerous 
partisans as a flagrant injustice, to which they would 
not submit but by compulsion ; and on the other hand, 
by re-establishing the hereditary line, Elizabeth would 
have lost^her check on one whom she had reason to con- 
sider as a rival and competitor, and whose influence was 
already alarmingly extensive among her subjects. 

She had, however, in one of the first years of her 
reign, without any better motive than her own imprison- 
• jealous and malignant humour, taken a step ^^^^ 
not only harsh and arbitrary, laut very little (iiSerine 
consonant to policy, which had almost put it ^""^y- 
out of her power to defeat the queen of Scots' succes- 
sion. Lady Catherine Grey, who has been already men- 
tioned as next in remainder of the house of Suffolk, 
proved with child by a private marriage, as they both 
alleged, with the earl of Hertford. The queen, always 
envious of the happiness of lovers, and jealous of all 
who could entertain any hopes of the succession, threw 
them both into the Tower. By connivance of their 
keepers, the lady bore a second child during this im- 
prisonment. Upon this, Elizabeth caused an inquiry 
to he instituted before a commission of privy councillors 
and civilians ; wherein, the parties being unable to 
adduce proof of their marriage, archbishop Parker pro- 
nounced that their cohabitation was illegal, and that 
they should be censured for fornication. He was to be 
pitied if the law obliged him to utter so harsh a sen- . 
tence, or to be blamed if it did not. Even had the 
marriage never been solemnized, it was impossible to 
doubt the existence of a contract, which both were 
still desirous to perform. But there is reason to be- 
lieve that there had been an actual marriage, though 
so hasty and clandestine that they had not taken precau- 

the presence-chamber, for furthering the the succession and for marriage. Dalton 

proposition of the succession to be de- was blamed for speaking in the commons' 

clared by parliament without the queen's house. 

allowance. " 24. Command given to the parliament 

" Nov. 12. Messrs. Bell and Monson no^ to treat of the succession. 

moved trouble in the parliament about "Nota: in this parliament time the 

the succession. qu^'s majesty did remit a part of the 

" 14. The queen had before her thirty offer of a subsidy to the commons, who 

lords and thirty commoners to receive offered largely, to the cxui \a \AN%\kB&. 

her answer concerning their petition for the svxccea&Von e&\a3c>Yu^e^r '^.1^*^. 
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tions to secnie evidence of it. The injured lady sank 
under this hardship and indignity ; but the legitimacy 
of her children was acknowledged by general consent, 
and, in a distant age, by a legislative declaration. These 
proceedings excited much dissatisfaction ; generous 
minds revolted from their severity, and many lamented to 
see the reformed branch of the royal stock thus bruised 
by the queen's unkind and impolitic jealousy.^ Hales, 
clerk of the hanaper, a zealous protestant, having writ- 
ten in favour of lady Catherine's marriage, and of her 
title to the succession, waa sent to the Tower.** The lord •* 
keeper, Bacon himself, a known friend to the house of 
Suffolk, being suspected of having prompted Hales to 
write this treatise, lost much of his mistress's favour. 
Even Cecil, though he had taken a share in prosecuting 
lady Catherine, perhaps in some degree from an appre- 
hension that the queen might remember he had once 
joined in proclaiming her sister Jane, did not always 
escape the same suspicion ; and it is probable that he , 

Catherine, after her release from the Henry'B will is among the Harleian MSS., 
Tower, was placed in the custody of her n. 537 and 555. and has also been printed 
uncle lord John Grey, but still suffering in the Appendix to Hereditary Rig^t 
the queen's displeasure, and separated Asserted, foL 1713. 

from her husband. Several interesting ' Camden, p. 416, ascribes the power- 

letters from her and her uncle to Cecil ful coalition formed against him in 1569, 

are among the Lansdowne MSS., vol. vl. wherein Norfolk and Leicester were com- 

They cannot be read without indignation bined with all thft catholic peers, to his 

at Elizabeth's unfeeling severity. Sorrow predilection for the house of Suffolk, 

killed this poor young woman the next But it was more probably owing to their 

year, who was never permitted to see knowledge of his integrity and attach- 

her husband again. Strype, L 391. The ment to his sovereign, which would 

earl of Hertford underwent a long im- stedfastly oppose their wicked design of 

prisonment, and continued in obscurity bringing about Norfolk's marriage with 

during Elizabeth's reign; but had some Mary, as well as to their jealousy of his 

public employments under her successor, influence. Carte reports, on the antho- 

He was twice afterwards married, and rity of the despatches of Fenelon, the 

lived to a very advanced age, not dying French ambassador, that they intended 

till 1621, near sixty years after hia ill- to bring him to account for breaking off 

starred and ambitious love. It is worth the ancient league with the house of 

while to read the epitaph on his monu- Burgundy, or, in other words, for main- 

ment in the S.E. aisle of Salisbury cathe- taining the protestant interest VoL lii. 

dral, an affecting testimony to the purity p. 483. 

and' faithfulness of an attachment ren- A papist writer, under the name of 

dered still more sacred by misfortune and Andreas Philopater, gives an account of 

time. Quo desiderio veteres revocavit this confederacy against Cecil at some 

amores ! I shall revert to the question of length. Norfolk and Leicester belonged 

this marric^ in a subsequent chapter. to it; and the ot^Ject was to defeat the 

P Haynes, 396. Suffolk succession, which Cedl and Bacon 

1 Id. 413. Strype, 410. Hales's trea- favoured. Leicester betrayed his associ- 
Use in favour of the authenticity of ates to the queen. It had been intended 
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felt the imprudence of entirely disconntenancing a party 
from which the queen and religion had nothing to dread. 
There is reason to believe that the house of Suflfolk was 
favoured in parliament ; the address of the commons in 
1563, imploring the queen to settle the succession, con- 
tains several indications of a spirit unfriendly to the 
Scottish line ; • and a speech is extant, said to have been 
made as late as 1571, expressly vindicating the rival 
pretension.* If indeed we consider with attention the 
statute of 13 Eliz. c. 1, which renders it treasonable to 
deny that the sovereigns of this kingdom, with consent 
of parliament, might alter the line of succession, it will 
appear little short of a confirmation of that title which 
the descendants' of Mary Brandon derived from a par- 
liamentary settlement. But the doubtful birth of lord 
Beauchamp and his brother, as well as an ignoble mar- 
riage, which Frances, the younger sister of lady Cathe- 
rine Grey, had thought it prudent to contract, deprived 
this party of all political consequence much sooner, as I 
conceive, than the wisest of Elizabeth's advisers could 
have desired ; and gave rise to various other pretensions, 
which failed not to occupy speculative or intriguing 
tempers throughout this reign. 

We may well avoid the tedious and intricate paths of 
Scottish history, where each fact must be sus- 
tained by a controversial discussion. Every queen of 
one will recollect that Mary Stuart's retention 
of the arms and style of England gave the first, and, as 
it proved, inexpiable provocation to Elizabeth. It is 
indeed true that she was queen consort of France, a state 
lately at war with England, and that, if the sovereigns 
of the latter country, even in peace, would persist in 
claiming the French throne, they could hardly complain 
of this retaliation. But, although it might be difficult 
to find a diplomatic answer to this, yet every one was 
sensible of an important difference between a title re- 

that Norfolk should accuse the two coun- manitus accideret. P. 43. 

• cillors before the lords, eft ratione ut 6 • I^Ewes, 81. 

senatu regiftque abreptos ad curiae januas t strype, 11. Append. This speech 

in crucem agi praeciperet, eoque perfect© seems to have been made while Catherine 

recte deinceps ad forum progressus ex- Grey was living; perhaps therefore it was 

plicaret populo turn hi^us facti rationem, in a former parliament, for no account 

turn successlonis etiam regnandi legi- that I have seen represents her as having 

timam seriem, si quid forte reginae hu- been alive 80 lata 

VOL. I. ^ 
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tained througli vanity, and expressive of pretensions 
long since abandoned, from one that several foreign 
powers were prepared to recognise, and a great part of 
the nation might perhaps only want opportunity to sup- 
port." If, however, after the death of Francis 11. haii 
set the queen of Scots free from all adverse connections, 
she had with more readiness and apparent sincerity re- 
nounced a pretension which could not be. made com- 
patible with Elizabeth's friendship, she might perhaps 
have escaped some of the consequences of that powerfrd 
neighbour's jealousy. But, whether it were that female 
weakness restrained her from unequivocally abandoning 
claims which she deemed well founded, and which future 
events might enable her to realise even in Elizabeth's 
lifetime, or whether she fancied that to drop the arms of 
England from her scutcheon would look like a derelic- 
tion of her right of succession, no satisfaction was feirly 
given on this point to the English court. Elizabeth took 
a far more effective revenge, by intriguing with all the 
malecontents of Scotland. But while she was endea- 
vouring to render Mary's throne uncomfortable and inse- 
cure, she did not employ that influence against her in 
England, which lay more fairly in her power. She cer- 
tainly was not UEdGsivourable to the queen of Scots' suc- 



" There was something pecaliar ia 
Mary's mode of blazonry. She bore 
Scotland and England quarterly, the 
former being first; but over all was a 
half-acutcheon of pretence with the arms 
of England, the sinister half being as it 
were obscured, in order to intimate that 
she was kept out of her right Strype, 
vol. 1. p. 8. 

The despatches of Throckmorton, the 
English ambassador in France, bear con- 
tinual testimony to the insulting and 
hostile manner in which Francis IL and 
Us queen displayed their pretensions to 
our crown. Forbes's State Papers, vol. I. 
passim. The followii^ is an instance. 
At the entrance of the king and queen 
into Chatelherault, 23rd Nov. 1559, these 
lines formed the inscription over one of 
the gates :— 

Gallia perpetuis pugnaxqne Britannia 
be'lis 

Olim odio inter se dimicuere pari. 
Nunc Gallos totoque remotes orbe Bri- 
t&nnoe 



Unum dos Mariie cogit imperium. 
Ergo pace potes, Francisce, quod omni- 
bus armis, 
Hille patres annls non potuere tuL 

This offensive behaviour of the IVench 
court is the apology of Elizabeth's in- 
trigues during the same period with the 
malecontents, which to a certain extent 
cannot be denied by any one who has 
read the collection above quoted ; though 
I do not think Dr. Lingard warranted in 
asserting her privity to the conspiracy of 
Amboise as a proved fact Throckmorton 
was a man very likely to exceed his in- 
structions ; and there is mnch reason to 
believe that he did so. It is remarkable 
that no modem French writers that I 
have seen, Anqiietil, Gamier, Lacretelle, 
or the editors of the General Collection 
of Memoirs, seem to have been aware of 
Elizabeth's secret intrigues with the king 
of Navarre and other protestant ddefs in 
1559, which these letters, published by 
Forbes in 1740. demonstrate. 
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cession, however she might decline compliance with 
importunate and injudicious solicitations to declare it. 
She threw both Hales and one Thornton into prison for 
writing against that title. And when Mary's secretary, 
Lethington, urged that Henry's testament, which alone 
stood in their way, should be examined, alleging that it 
had not been signed by the king, she paid no attention 
to this impruderit request.* 

The circumstances wherein Mary found herself placed* 
on her arrival in Scotland were sufficiently embarrass- 
ing to divert her attention from any regular scheme 
against Elizabeth, though she may sometimes have in« 
dulged visionary hopes ; nor is it probable that, with 
the most circumspect management, she could so far 
have mitigated the rancour of some, or checked the am- 
bition of others, as to find leisure for hostile intrigues. 
But her imprudent marriage with Damley, and the far 
greater errors of her subsequent behaviour, by lowering 
both her resources and reputation aj» far as possible, 
seemed to be pledges of perfect security from that quar- 
ter. Yet it was precisely when Mary was become most 
feeble and helpless that Elizabeth's apprehensions grew 
most serious and well-founded. 

At the time when Mary, escaped from captivity, threw 
herself on the protection of a related, though rival queen, 
three courses lay open to Elizabeth, and were discussed 
in her councils. To restore her by force of arms, or 
gather, by a mediation which would certainly have been 
effectual, to the throne which she had compulsorily 
abdicated, was the most generous, and would perhaps 
have turned out the most judicious, proceeding. Eeign- 
ing thus with tarnished honour and diminished power, 
she must have continually depended on the support of 
England, a;nd become little better than a vassal of its 
sovereign. Still it m^ht be objected by many, that 
the queen's honour was concerned not to maintain too 



' Barnet, L Append. 266. Many let* 
tere, both of Mary herself and of her 
secretary, the fioaous Maitland of Le- 
thtngton, oocar in Haynei^s State Flnpen, 
about the end of 1561. In one of his to 
Cecil, he nrges, in answer to what had 
been alleged by the English conrt, that 
a collateral successor had never been de- 
clared in any prince's lifetime, that, what- 



ever reason there might be for that, " if 
the succession had remained tmtoucbed 
according to the law, yet, where hy a 
limitation men had gone about to pre- 
vent the providence of God, and shift 
one into the place due to another, the 
offended party could not but seek the 
redress thereof!'* P. 373. 

1L*L 
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decidedly the cause of one accused hy common fame, 
and even by evidence that had already been made public, 
of adultery and the assassination of her husband. To 
have permitted her retreat into France would have 
shown an impartial neutrality ; and probably that court 
was too much occupied at home to have afforded her 
any material assistance. Yet this appeared rather dan- 
gerous ; and policy was supposed, as frequently happens, 
to indicate a measure absolutely repugnant to justice, 
that of detaining her in perpetual custody.' Whether 
this policy had no other fault than its want of justice 
may reasonably be called in question. 

The queen's determination neither to marry nor , 
limit the succession had inevitably turned every one's 
thoughts towards the contingency of her death.. She was 
young indeed ; but had been dangerously ill, once in 
Combinar again in 1568. Of all possible 

tionin Competitors for the throne, Maiy was incom- 
Ma^.^**' parably the most powerful, both among the 
nobility and the people. Besides the undi- 
vided attachment of all who retained any longings for 
the ancient religion, and many such were to be found at 
Elizabeth's court and chapel, she had the stronghold of 
hereditary right, and the general sentiment that revolts 
from acknowledging the omnipotency of a servile parlia- 
ment. Cecil, whom no one could suspect of partiality 
towards her, admits, in a remarkable minute on the 
state of the kingdom in 1569, that "the queen of Scots' 
strength standeth by the universal opinion of the world 
for the justice of her title, as coming of the ancient line."' 
This was no doubt in some degree counteracted by 
a sense of the danger which her accession would occa- 
sion to the protestant church, and which, . far more than 
its parliamentary title, kept up a sort of party for the 
house of Suffolk. The crimes imputed to her did not 

y A veiy remarkable letter of the earl wards became an advocate for thedake of 

oi Sussex, Oct 22, 1568, contains these Norfolk's marriage with Mary. Lodge's 

words : " I think surely no end can be Illustrations, vol. ii. p. 4, 
made good for England, except the per- * Hume and Carte say, this first illness 

son of the Scottish queen be detained, was the small-pox. But it appears by a 

by one means or other, in Ei^land." letter from the queen to lord Shrewsbury, 

The whole letter manifests the spirit of Lodge, 279, that her attack in 15? 1 was 

Elizabeth's advisers, and does no great suspected to be that disorder, 
credit to Sussex's sense of Justice, but ■ Haynes, 580. 
A great deal to his ability. Tet he after- 
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immediately gain credit among the people ; and some of 
higher rank were too experienced politicians to turn 
aside for such considerations. She had always preserved 
her connections among the English nobility, of whom 
many were catholics, and others adverse to Cecil, by 
whose counsels the queen had been principally directed 
in all her conduct with regard to Scotland and its sove- 
reign.*' After the unfinished process of inquiry to 
which Mary submitted at York and Hampton Court, 
when the charge of participation in Damley's murder 
had been substantiated by evidence at least that she did 
not disprove, and the'whole course of which proceedings 
created a very unfavourable impression both in England 
and on the Continent, no time was to be lost by those 
who considered her as the object of their dearest hopes. 
She was in the kingdom ; she might, by a bold rescue, 
be placed at their head ; every hour's delay increg-sed the 
danger of her being delivered up to the rebel Scots ; and 
doubtless some eager protestants had already begun to 
demand her exclusion by an absolute decision of the 
legislature. 

Elizabeth must have laid her account, if not with the 
disaffection dt the catholic party, yet at least with their 
attachment to the queen of Scots. But the extensive 
combination that appeared, in 1669, to bring about by 
force the duke of Norfolk's marriage with that princess, 
niight well startle her cabinet. In this combination West- 
moreland and Northumberland, avowed catholics, Pem- 
broke and Arundel, suspected ones, were mingled with. 
Sussex and even Leicester, unquestioned protestants.^ 
The duke of Norfolk himself, greater and richer than 
any English subject, had gone such lengths in this con- 
spiracy, that his life became the just forfeit of his guilt 
and folly. It is almost impossible to pity this unhappy 
man, who, lured by the most criminal ambition, after 
proclaiming the queen of Scots a notorious adulteress and 

b In a conversation whicb Mary had better hope of this, for that tSae thought 

with one Booksby, a spy of CecH'B, about them to be all of the old religion, -which 

the spring of 1566, she imprudently she meant to restore again with all expc- 

namcd several of her Mends, and of dition, and thereby win the hearts of the 

others whom she hoped to win, such as common people." The whole passage is 

the duke of Norfolk, the earls of Derby, worth notice. Haynes, 447. See also 

Northumberland, Westmoreland, Cum- Melvil's Memoirs, for the dispositions of 

berland, Shrewsbury. "She had the an English party ta^MtelslLBsrs Vsxm^. 
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murderer, would have compassed a union with her at 
the hazard of his sovereign's crown, of the tranquillity 
and even independence of his country, and of the re- 
formed religion." There is abundant proof of his in- 
trigues with the duke of Alva, who had engaged to 
in^v^e the kingdom. His trial was not indeed conducted 
in a manner that we can approve (such was the nature 
of state proceedings in that age) ; nor can it, I think, be 
denied that it formed a precedent of constructive treason 
not easily reconcileable with the statute; but much 
evidence is extant that his prosecutors did not adduce, 
and no one fell by a sentence more amply merited, or 
the execution of which was more indispensable.*^ 

Norfolk was the dupe throughout all this intrigue of 
more artful men: first of Murray and Lethington, who 
had filled his mind with ambitious hopes, and afterwards 
of Italian agents employed by Pius V. to procure a com- 
bination of the catholic party. Collateral to Norfolk's 
conspiracy, but doubtless connected with it, was that of 
the northern earls of Northumberland and Westmoreland, 
long prepared, and perfectly foreseen by the government, 
of which the ostensible and manifest aim was the re-esta- 

BuUof blishment of popery.' Pius V., who took a far 
^- more active part than his predecessor in Eng- 
lish affairs, and had secretly instigated this insurrection, 
now published his celebrated bull, excommunicating and 

c Mnrden's State Fftpers, 134, 180. inviting the dnke of Alva to invade the 

Norfolk was a very weak man, the dupe kingdom. There is reason to suspect 

of some very cunning ones. We may that he feigned himself a catholic in 

observe that his submission to the queen, order to secure Alva's assistance.— Mur- 

id. 163, is expressed in a style which den, p. 10. 

would DOW be thought most pusillani- ® The northern counties were at this 

mous in a man of much lower station; time chiefly cathoUc. ** There are not," 

yet he died with great intrepidity. But says Sadler, writing from thence, *• ten 

such was the tone of those times ; an ex- gentlemen in this country who do favour 

aggerated hypocrisy prevailed in every- and allow of her msjesty's proceedings in 

thing. the cause of religion." Ldngard, viL 54. 

d State Trials, L 957. He was inter- It was consequently the great resort of 

rogated by the queen's counsel with the the priests from the Netherlands, and in 

most insidious questions. All the mate- tiie feeble state of the protestant church 

rial evidence was read to the lords from there wanted snffldent ministers to stand 

written depositions of witnesses who up in its defienoe. Strype, L 509, et post; 

might have been called, contrary to the ii. 183. Many of the gentry indeed were 

statute of Edward VI. But the fiurghley still disaffected in other parts towards the 

Papers, published by Haynes and Mnr- new religion. A profession of conformity 

den, contain a mass of documents relative was required in 1669 fh)m all Justices of 

to this conspiracy, which leave no doubt the peace, which some refiued, and others 

AS to the most heinous charge, that of made against their consdencet. Id. i56T. 
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deposing Elizabeth, in order to second the efforts of her 
rebellious subjects/ This is, perhaps, with the exception 
of that issued by Sixtus V. against Henry IV. of France, 
the latest blast of that trumpet which had thrilled the 
hearts of monarchs. Yet there was nothing in the sound 
that bespoke declining vigour; even the illegitimacy 
of Elizabeth's birth is scarcely alluded to; and the 
pope seems to have chosen rather to tread the path of 
his predecessors, and absolve her subjects from their 
allegiance, as the just and necessary punishment of her 
heresy. 

Since nothing so much strengthens any government as 
an unsuccessful endeavour to subvert it, it may be thought 
that the complete failure of the rebellion under the earls 
of Northumberland and Westmoreland, with the detec- 
tion and punishment of the duke of Norfolk, rendered 
Elizabeth's throne more secure. But those events re- 
vealed the number of her enemies. Or at least of those in 
whom no confidence could be reposed. The rebellion, 
though provided against by the ministry, and headed by 
two peers of great family but no personal weight, had 
not only assumed for a time a most formidable aspect in 
the north, but caused many to waver in other parts of 
the kingdom.* Even in Norfolk, an eminently protestant 
county, there was a slight insurrection in 1 670, out of 
attachment to the duke.^ K her greatest subject could 
thus be led astray from his faith and loyalty, if others 
not less near to her counsels could unite with him 
in measures so contrary to her wishes and interests, on 
whom was she firmly to rely ? Who, especially, <?ould 
be trusted, were she to be snatched away from the world, 
for the maintenance of the protestant establishment under 
a yet unknown successor ? This was the manifest and 
principal danger that her councillors had to dread. Her 
own great reputation, and the respectful attachment of 
her people, might give reason to hope that no machina- 
tions would be successful against her crown ; but let us 
reflect in what situation the kingdom would have been 
left by her death in a sudden illness such as she had 

f Camden has quoted a long passage partly adduced on the duke of Norfolk's 

from Hleronymo Catena's Life of Pius trial, 

v.. published at Rome in 1578, which 8 Strype, i. 546, 553. 656. 

illustrates the evidence to the same effect h Strype, i. 578 ; Camden, 428 ; Lodge, 

contained in the Bnif^ley Papers, and 11. 45. . . 
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more than once experienced in earlier year, and again in 
1571. " You must think," lord Burleigh writes to Wal- 
singham on that occasion, such a matter would drive me 
to the end of my wits." And sir Thomas Smith expresses 
his fears in equally strong language.* Such statesmen do 
not entertain apprehensions lightly. Whom, in truth, 
could her privy council, on such an event, have resolved 
to proclaim? The house of Suffolk, had its right been 
more generally recognised than it was (lady Catherine 
being now dead), presented no undoubted heir. The 
yoamg king of Scotland, an alien and an infant, could 
only have reigned through a regency; and it might 
have been diflScult to have selected from the English 
nobility a fit person to undertake that office, or at least 
one in whose elevation the rest would have acquiesced. 
It appears most probable that the numerous and powerful 
faction who had promoted Norfolk's union with Mary 
would have conspired again to remove her from her prison 
to the throne. Of such a revolution the disgrace of Cecil 
and Elizabeth's wisest ministers must have been the 
immediate consequence ; and it is probable that the 
restoration of the catholic worship would have ensued. 
These apprehensions prompted Cecil, Walsingham, and 
Smith to press the queen's marriage with the duke of 
Anjou far more earnestly than would otherwise have ap- 
peared consistent with her interest. A union with any 
member of that perfidious court was repugnant to genuine 
protestant sentiments. But the queen's absolute want of 
foreign alliances, and the secret hostility both of France 
and Spain, impressed Cecil with that deep sense of the 
perils of the time which his private letters so strongly 
bespeak. A treaty was believed to have been concluded 
in 1667, to which the two last-mentioned powers, with 
the emperor Maximilian and some other catholic princes, 
were parties, for the extirpation of the protestant reli- 
gion.'^ No alliance that the court of Charles IX. 

i Strype, il. 88. Life of Smith, 162. before ; but its object was apparently 
, k Strype, i. 602. I do not give any confined to the suppression of protest- 
credit whatever to this league, as printed antism in France and the Netherlands, 
in Strype, which seems to have been Had they succeeded however in this, the 
fabricated by some of the queen's emis- next blow would have been struck at 
saries. There had been, not perhaps a England. It seems very unlikely that 
treaty, but a verbal agreement between Maximilian was concerned in such a 
France and Spain at Bayonne some time league. 
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coiQd have formed with Elizabeth was likely to have 
diverted it from pursuing this object ; and it may have 
been fortunate tiiat her own insincerity saved her 
from being the dupe of those who practised it so well, 
Walsingham himself, sagacious as he was, fell into the 
snares of that den of treachery, giving credit to the 
young king's assurances almost on the very eve of St. 
Bartholomew." 

The bull of Pius V., far more injurious in its conse- 
quences to those it was designed to serve than to Eliza- 
beth, forms a leading epoch in the history of our English 
catholics. It rested upon a principle never universally 
acknowledged, and regarded with much jealousy by 
temporal governments, yet maintained in all countries by 
many whose zeal and ability rendered them formidable, 
— the right vested in the supreme pontiff to depose kings 
for heinous crimes against the church. One Felton 
affixed this bull to the gates of the bishop of London's 
palace, and suffered death for the offence. So audacious 
a manifestation of disloyalty was imputed with little jus- 
tice to the catholics at large, but might more reasonably 
lie at the door of those active instruments of Rome, the 
English refugee priests and jesuits dispersed over Flan- 
ders, and lately established at Douay, who were continu- 
ally passing into the kingdom, not only to keep alive 
the precarious faith of the laity, but, as was generally 
surmised, to exite them against their sovereign." g^^^^^g 
This produced the act of 13 Eliz. o. 2 which, fortte^ 
after reciting these mischiefe, enacts that all 2SSty. 
persons publishing any bull from Rome, or ab- 
solving and reconciling any one to the Romish church, 
or being so reconciled, should incur the penalties of 
high treason ; and such as brought into the realm any 
crosses, pictures, or superstitious things consecrated by 
the pope or under his authority, should be liable to a 
praemunire. Those who should conceal or connive at the 
offenders were to be held guilty of misprision of treason. 

™ Strype, vol. ii. while governor of Flanders, but revived 

" The college of Douay for English at Rheims in 1575, under the protectioA 

refugee priests was established in 1568 of the cardinal of Lorrain, and returned 

or 1569. Lingard, 3Y4. Strype seems, to Douay in 1593. Similar colleges were 

brit I believe through inadvertence, to founded at Rome in 1579, at Valladolid 

put this event several years later. Annals, in 1589, at St Omer in 1596, and at 

IL 630. It was dissolved by Requesens, Louvain in 1606. 
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This statute exposed the catholic priesthood, and in 
great measure the laity, to the continual risk of martyr- 
dom ; for so many had fallen away from their faith 
through a pliant spirit of conformity with the times, that 
the regular discipline would exact their absolution and 
reconciliation before they could be reinstated in the 
church's conmiunion. Another act of the same session, 
manifestly levelled against the partisans of Mary, and 
even against herself, makes it high treason to affirm that 
the queen ought not to enjoy the crown, but some other 
person ; or to publish that she is a heretic, schismatic, 
tyrant, infidel, or usurper of the crown; or to claim 
right to the crown, or to usurp the same during the 
queen's life ; or to affirm that the laws and statutes do 
not bind the right of the crown, and the descent, limita- 
tion, inheritance, or governance thereof. And whosoever 
should, during the queen's life, by any book or work 
written or printed, expressly ' affirm, before the same 
had been established by parliament, that any one par- 
ticular person was or ought to be heir and successor 
to the queen, except the same be the natural issue of her 
body, or should print or utter any such book or wiiting, 
was for the first offence to be imprisoned a year, and to 
forfeit half his goods ; and for the second to incur the 
penalties of a praemunire." 

It is impossible to misunderstand the chief aim of this 
statute. But the house of commons, in which the zealous 
protestants, or, as they were now rather denominated, 
puritans, had a predominant influence, were not content 
with these demonstrations against the unfortunate cap- 
tive. Fear, as often happens, excited a sanguinary spirit 
amongst them ; they addressed the queen upon what they 
called the great cause, that is, the business of the queen 
of Scots, presenting by their committee reasons gathered 
out of the civil law to prove that ** it standeth not only 
with justice, but also with the queen's majesty's honour 
and safety, to proceed criminally against the pretended 

^13 Eliz. c. 1. This act was made at It seems to have been amended by the 

first retrospective, so as to affect every lords. So little notion had men of ob- 

one who had at any time denied the serving the first principles of equity 

queen's title. A member objected to this towards their enemies I There is much 

in debate as a precedent most perilous." reason from the debate to suspect that 

But sir Francis KnoUys, Mr. Norton, the ex post facto words were levelled at 

and others, defended it I^Ewes, 162. Maiy. 
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Scottish qiieen."P Elizabeth, who could not really dis- 
like these symptoms of hatred towards her rival, took 
the opportunity of simulating more humanity than th 
commons ; and when they sent a bill to the upper house 
attainting Mary of treason, checked its course by pro- 
roguing Sie parliament. Her backwardness to concur in 
any measures for securing the kingdom, as far as in her 
lay, from those calamities which her decease might occa- 
sion, could not but displease lord Burleigh. "All that 
we laboured for," he writes to Walsingham in 1572, 
** and had with full consent brought to fashion, I mean 
a law to make the Scottish queen unable and unworthy 
of succession to the crown, was by her majesty neither 
assented to nor rejected, but deferred." Some of those 
about her, he hints, made herseK her own enemy, by 
persuading her not to countenance these proceedings in 
parliament.** I do not think it admits of much question 
that, at this juncture, the civil and religious institutions 
of England would have been rendered more secure by 
Mary's exclusion from the throne, which indeed, after 
all that had occurred, she could not be endured to fill 
without national dishonour. But the violent measures 
suggested against her life were hardly, under all the cir- 
cumstances of her case, to be reconciled with justice ; 
even admitting her privity to the northern rebellion and 
to the projected invasion by the duke of Alva. These, 
however, were not approved merely by an eager party in 
the commons: archbishop Parker does not scruple to 
write about her to Cecil — ** If that only [one] desperate 
person were taken away, as by justice soon it might be, 
the queen's majesto^'s good subjects would be in better 
hope, and the pa;^ts' daily expectation vanquished."^ 
And Walsingham, during his embassy at Paris, desires 
that '* the queen should see how much they (the papists) 
built upon the possibility of that dangerous woman's 
coming to the crown of England, whose life was a step 
to her majesty's death ;" adding that " she was bound, for 
her own siafety and that of her subjects, to add to God's 
providence her own policy, so far as might stand with 
justice."* 

We cannot wonder to read that these new statutes 



P Strype, iL 133. D'Ewes, 207. 
9 Strype, ii. 136. 



' Life of Parker, 364. 
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increased the dissatisfaction of the Eoman catholics, who 
CathoUcs P^^®i^®^ ^ systematic determination to extir- 
more pate their religion. Governments ought always 
toSted^^ to remember that the intimidation of a few 
disaffected persons is dearly bought by alienat- 
ing any large portion of the community.* Many retired to 
foreign countries, and, receiving for their maintenance 
pensions from the coiirt of Spain, became unhappy in- 
struments of its ambitious enterprises. Those who re- 
mained at home could hardly think their oppression 
much mitigated by the precarious indulgences which 
Elizabeth's caprice, or rather the fluctuation of different 
parties in her coTincils, sometimes extended to them. 
The queen indeed, so far as we can penetrate her dissi- 
mulation, seems to have been really averse to extreme 
rigour against her catholic subjects; and her greatest 
minister, as we shall more fully see afterwards, was 
at this time in the same sentiments. But such of her 
advisers as leaned towards the puritan fEiction, and too 
many of the Anglican clergy, whether puritan or not, 
thought no measure of charity or compassion should be 
extended to them. With the divines they were ido- 
laters ; with the council they were a dangerous and dis- 
affected party; with the judges they were refractory 
transgressors of statutes ; on every side they were ob- 
noxious and oppressed. A few aged men having been 
set at liberty, Sampson, the famous puritan, himself a 
sufferer for conscience sake, wrote a letter of remon- 
strance to lord Burleigh. He urged in this that they 
should be compelled to hear sermons, though he would 
not at first oblige them to communic^." A bill having ' 

t Miirden's Papers, p. 43, contain so. Knox's famous intolerance Is well 

proofs of the increased discontent among known. 

the catholics in consequence of the penal " One mass," he declared in preaching 
laws. i^inst Mary's private chapel at Holy- 
" Strype, ii. 330. See too, in vol. iii. rood house, " was more fearful unto him 
AppencUx 68, a series of petitions in- than if ten thousand armed enemies were 
tended to be offered to the queen and landed in any part of the realm, on pur- 
parliament about 1583. These came pose to suppress the whole religion." 
from the puritanical mint, and show the M'Crie's Life of Knox, vol. ii. p. 24. In 
dread that party entertained of Mary's a conversation with Maitland he asserted 
succession, and of a relapse into popery, most explicitly the duty of putting 
It is urged in these that no toleration idolaters to death. Id. p. 120. Nothing 
should be granted to the popish worship can be more sanguinary than the re- 
in private houses. Nor, in fact, had they former's spirit in this remarkable inter-* 
much cause to complain that it was view. St. Domiuic could not have sur- 
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been introduced in the session of 1671, imposing a 
penalty for not receiving the communion, it was objected 
that consciences ought not to be forced. But Mr. Strick- 
land entirely denied this principle, and quoted authori- 
ties against it.* Even Parker, by no means tainted with 
puritan bigotry, and who had been reckoned moderate in 
his proceedings towards catholics, complained of what 
he called "a Machiavel government;" that is, of the 
queen's lenity in not absolutely rooting them out.^ 

This indulgence, however, shown by Elizabeth, the 
topic of reproach in those times, and sometimes of boast 
in our own, never extended to any positive toleration,- 
nor even to any general connivance at the Eomish wor- 
ship in its most private exercise. She published a decla- 
ration in 1570, tiiat she did not intend to sift men's con- 
sciences, provided they observed her laws by coming to 
church; which, as she well knew, the strict catholics 
deemed inconsistent with their integrity.' Nor did the 
government always abstain from an inquisition into 
men's private thoughts. The inns of court were more 
than once purified of popery by examining their members 
on articles of faith. Gentlemen of good families in the 
country were harassed in the same manner.' One sir 
Eichard Shelley, who had long acted as a sort of spy for 
Cecil on the Continent, and given much useful in- 
formation, requested only leave to enjoy his religion 
without hindrance ; but the queen did not accede to this 
without much reluctance and delay.^ She had indeed 
assigned no other ostensible pretext for breaking olf her 
own treaty of marriage with the archduke Charles, and 
subsequently with the dukes of Anjou and Alen^on, than 
her determination not to suffer the mass to be celebrated 
even in her husband s private chapel. It is worthy to 
be repeatedly inculcated on the reader, since so false a 
colour has been often employed to disguise the eccle- 

passed him. It is strange to see men, may expect to find him put in a word in 

professing all the while our modem favour of silenced ministers. 

creed of charity and toleration, extol * lyEwes, 161, 17Y. 

these sanguinary spirits of the sixteenth 7 Strype's Life of Parker, 354. 

century. The English puritans, though ' Strype's Annals, i. 582. Honest old 

I cannot cite any passages so strong as Strype, who thinks church and state 

the foregoing, were much the bitterest never in the wrong, calls this " a notable 

enemies of the catholics. When we read piece of favour." 

a letter from any one, such as Mr. Top- * Strype's Annals, II. 110,4Q8« 

clifFe, very fierce against the hitter, we b ld.iiV. 111. 
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siastical tyranny of this reign, that the most clandestine 
exercise of the Bomish worship was severely punished. 
Thus we read in the Life of Whitgif t, that, on information 
given that some ladies and others heard mass in the 
house of one Edwards by night, in the county of Den- 
bigh, he, being then bishop of Worcester and vice-presi- 
dent of Wales, was directed to make inquiry into the 
facts ; and finally was instructed to commit Edwards to 
close prison ; and as fOr another person implicated, named 
Morice, " if he remained obstinate he might cause some 
kind of torture to be used upon him ; and the like order 
they prayed him to use wim the others.'*' But this is 
one of many instances, the events of every day, for- 
gotten on the morrow, and of which no general historian 
takes account. Nothing but the minute and patient dili- 
gence of such a compiler as Strype, who thinks no fact 
below his regard, could have preserved this from ob- 
livion.* 

« Life of Whitglft, 83. See too p. 99; and her fidr band to kiss: but my lord 
and Annals of Reformation, ii. 631, &c.; chamberlain, nobly and gravely under- 
also HoUingshed, ann. 157 4,ad Init. standing that Rockwood was excommu- 

d An almost incredible specimen of nicated for papistry, called him before 
nngraciouB behaviour towards a Roman him, demanded of him how he durst pre- 
catholic gentleman is mentioned in a sume to attempt her royal presence, he, 
letter of Topdilfe, a man whose daily oc- unfit to accompany any diristian person ; 
cupation was to huntout and molest men forthwith said he was fitter for a pair of 
for popery. " The next good news, but stocks, commanded him out of the court, 
in account the highest, her miO^ty hath and yet to attend her council's pleasure 
served God with great seal and comfort- at Norwich he was committed. And to 
able examples ; for her council two dissyffer [sic] the gentleman to the ftdU a 
notorious papists, young Rockwood. the piece of plate being missed in the court, 
master of Euston-hall. where hermi^esty and searched for in his hay 'house, in the 
did lie upon Sunday now a fortnight, and hay'rick, such an image of our lady was 
one Downes, a gentleioan, were both there found, as for greatness, for gayness, 
committed, the one to the town prison at and workmanship, I did never see a 
Norwich, the other to the county prism match ; and after a sort of country dances 
there, fur obstinate papistry ; and seven ended, in her majesty's sight the idol was 
more gentlemen of worship were com- set behind the people who avoided ; she 
mitted to several houses in Norwich as rather seemed a beast raised upon a 
prisoners ; two of the Lovela, another sudden from hell by conjuring, than the 
Downes, one Beningfield, one Parry, and picture for whom it had been so often 
two others not worth memory, for badness and so long abused. Her nu^esty oom- 
of belief, manded it to the fire, which in her sight 

" This Rockwood Is a papist of kind by the country folks was quickly done, to 
[family] newly crept out of his late ward- her content, and unspeakable Joy of every 
ship. Her mi^ly. by some means I one but some one or two who iuA sucked 
know not, was lodged at his house, Euston, of the idol's poisoned milk, 
far unmeet for her highness; neverthe- ** Shortly after, a great sort of good 
less, the gentleman brought into her pre- preachers, who had been long commanded 
sence by like device, her mi^Jestj gave to silence for a little niceness, were 
him ordinary thanks for hJa bad honae, licensed, and again commanded to preach ; 
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It will not surprise those who have observed the effect 
of all persecution for matters of opinion upon the human 
mind, that during this period the Komish party continued 
such in numbers and in zeal as to give the most lively- 
alarm to Elizabeth's administration. One cause of this 
waa beyond doubt the connivance of justices of the peace, 
a great many of whom were secretly attached to the same 
interest, though it was not easy to exclude them from the 
commission, on account of their wealth and respectability.* 
The facility with which catholic rites can be performed 
in secret, as before observed, was a still more important 
circumstance. Nor did the voluntary exiles es- iteftigees 
tablished in Flanders remit their diligence in in the 
filling the kingdom with emissaries. The ob- xh^rK?* 
ject of many at least among them, it cannot for ^ 
a moment be doubted, from the era of the bull ^ovemmeni. 
of Pius v., if not earlier, was nothing less than to sub- 
vert the queen's throne. They were closely united with 
the court of Spain, which had passed from the character 
of an ally and pretended friend, to that of a cold and 
jealous neighbour, and at length of an implacable adver- 
sary. Though no war had been declared between Eli- 
zabeth and Philip, neither party had scrupled to enter 
into leagaes with the disanected subjects of the other. 



a greater and more nnlverBal joy to the 
countries, and the most of the court, than 
the disgrace of the papists: and the gen- 
tlemen of those parts, being great and hot 
protestants, almost before by policy dis- 
credited and disgraced, were greatly coun- 
tenanced. 

" I was so happy lately, amongst other 
good graces, that her mi\}estydid tell me 
of sundry lewd papist beasts that have 
resorted to Buxton," kc Lodge, ii. 188.' 
30 Aug. 15)8. 

This Topcliifewas the most implacable 
persecutor of his age. In a letter to lord 
Burleigh (Strype, iv. 39) he urges him to 
imprison all the principal recusants, and 
especially women, ** the farther off from 
their own family and friends the better." 
Th^ wholfe letter is curious, as a specimen 
of the prevalent spfarit, especially among 
the puritans, whom Topcliffe fctvoured. 
Instances of the ill-treatment experienced 
by respectable fiunilies (the Fitzherberts 
and Foljambes), and even aged ladies, 



without any other provocation than their 
recusancy, may be found in Lodge, ii. 
372, 462 ; ill. 22. [See also Dodd'sChurch 
History, vol. iii. passim, with the addi- 
tional facts contributed by the last editor.] 
But those farthest removed fbom puri- 
tanism partook sometimes of the same 
tyrannous spirit. Ayhner, bishop of 
London, renowned for his persecution of 
nonconformists, is said by Rishtbn, de 
Schismate, p. 319, to have sent a young 
catholic lady to be whipped in Bridewell 
for refusing to conform. If the authority 
is suspicious (and yet I do not perceive 
that Kishton is a liar like Sanders), the 
fact is rendered hardly improbable by 
Aylmer's harsh character. 

" Strype'sLife of Smith, 171 ; Annals, 
ii. 631, 636, ill. 479, and Append. 170. 
The last reference is to a list of magis- 
trates sent up by the bishops from each 
diocese, with their characters. Several 
of these, but the wives of many more, 
were inclined to ^op^^* 
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Such sworn vassals of Eome and Spain as an Allen or a 
Persons were just objects of the English govommenfs 
distrust; it is the extension of that jealousy to the 
peaceful and loyal which we stigmatize as oppressive, 
and even as impolitic' 

In concert with the directing powers of the Vatican 
Fresh laws Escurial, the refugees redoubled their ex- 
againstthe crtious about the year 1580. Mary was now 
w^hip. wearing out her years in hopeless captivity; 

her son, though they did not lose hope of him, 
had received a strictly protestant education ; while a new 
generation had grown up in England, rather inclined to 
diverge more widely from the ancient religion than 
to suffer its restoration. Such were they who formed 
the house of commons that met in 1581, discontented 
with the severities used against the puritans, but ready 
to go beyond any measures that the court might propose 
to subdue and extirpate popery. Here an act was passed, 
which, after repeating the former provisions that had 
made it high treason to reconcile any of her majesty's 
subjects, or to be reconciled, to the church of Eome, im- 
poses a penalty of 20?. a month on all persons absenting 
themselves from church, unless they shall hear the Eng- 
lish service at home : such as could not pay the same 

t Allen's Admouition to the Nobility swered a case of conscience, whether 

and People of England, written in 1688, catholics might take up arms to assist the 

to promote the success of the Armada, is king of Spain against the queen, in the 

tail of gross lies against the queen. See negative. Id. 251. Annals, 565. This 

an analysis of it in Lingard, note B B. man, though a known loyalist, and ac- 

Mr. Butler fully acknowledges, what in- tually in the employment of the ministry, 

deed the whole tenor of historical docu- was afterwards kept in a disagreeable 

ments for this reign confirms, that Allen sort of confinement in the dean of West- 

and Persons were actively engaged in minster's house, of which he complains 

endeavouring to dethrone Elizabeth by with much reason. Birch's Memoirs, 

means of a Spanish force. But it must, vol. iL p. 71, et alibL Though it does 

I think, be candidly confessed by protest- not fall within the province of a writer 

ants, that they had very little influence on the constitution to enlai^ on Eliza^ 

over the superior catholic laity. And an beth's foreign policy, I must observe, in 

argument may be drawn from hence- consequence of the laboured attempts of 

against those who conceive the political Dr. Lingard to represent it as perfectly 

conductof catholics to be entirely swayed Machiavelian, and without any motive 

by their priests, when even in the six- but wanton malignity, that, with respect 

teenth century the efforts of these able to France and Spain, and even* Scotland, 

men, united with the head of their church, it was strictly defensive, and justified by 

could produce so little effect. Strype the law of self-preservation ; though, in 

owns that Allen's book gave offence to some of the means employed, she did not 

many catholics : iii. 560. Life of Whit- always adhere more scrupulously to good 

gift, 505. One Wright of Douay an- faith than her enemies. 
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within three months after judgment were to be impri- 
soned until they should conform. The queen, by a 
subsequent act, had the power of seizing two thirds of 
the party's land, and all his goods, for default of pay- 
ment « These grievous penalties on recusancy, as the 
wilful absence of catholics from church came now to be 
denominated, were doubtless founded on the extreme 
difficulty of proving an actual celebration of their own 
rites. But tiiey established a persecution which fell not 
at all short in principle of that for which the inquisition 
had become so odious. Nor were the statutes merely 
designed for terror's sake, to keep a check over the dis- 
affected, as some would pretend. They were executed 
in the most sweeping and indiscriminating manner, 
unless perhaps a few £gtmilies of high rank might enjoy a 
connivance.'* 

It had certainly been the desire of Elizabeth to abstain 
from capital punishments on the score of reli- jj^^g^^^j^j^ 
gion. The first instance of a priest suffering of Campian 
death by her statutes was in 1577, when one «°do***er8. 
Mayne was hanged at Launceston, without any charge 
against him except his religion ; and a gentleman who 
had harboured him was sentenced to imprisonment for 
life.* In the next year, if we may trust the zealous 
catholic writers, Thomas Sherwood, a boy of fourteen 
years, was executed for refusing to deny the temporal 
power of the pope, when urged by his judges.*" But in 
1581, several seminary priests from Flanders having 
been arrested, whose projects were supposed (perhaps 
not wholly without foundation) to be very inconsistent 
with their allegiance, it was unhappily deemed neces- 
sary to hold out some more conspicuous examples of 
rigour. Of those brought to trial, tiie most eminent was 

8 23 Eliz. c 1, and 29 EUz. c. 6. ^ Ribadeneira, Contintiatlo Sanderi et 
h Strype's Whitgift, p. 117, and other Rishtoni de Schismate Anglicano, p. 111. 
aathorities, passim. Philopater, p. 247. This circumstance 
i Camden. Lingard. Two others suf* of Sherwood's age is not mentioned by 
fered at Tybnm not long afterwards for Sbowe ; nor does Dr. Lingard advert to 
the same offence. HoUingshed, 344. See it No woman was pnt to death under 
in Butlei's Mem. of Catholics, vol iii. the penal code, so far as I remember; 
p. 382, an affecting narrative from Dodd's which of itself distinguishes the perse- 
Church History, of the sufiFerings of Mr. cution from that of Mary, and of the 
Tregian and his fEimily, the gentleman house of Austria in Spain and the 
whose chaplain Mayne had been. I see Netherlands, 
no canse to doubt its truth. 

VOL. I. \a 
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Campian, formerly a protestant, but long known as the 
boast of Douay for his learning and virtues." This man, 
so justly respected, was put to the rack, and revealed 
through torture the names of some catholic gentlemen 
with whom he had conversed." He appears to have 
been indicted along with several other priests, not on 
the recent statutes, but on that of 25 Edw. III., for com- 
passing and imagining the queen's death. Nothing that I 
have read affords the slightest proof of Campian's concern 
in treasonable practices, though his connections, and 
profession as a Jesuit, render it by no means unlikely. 
If we may confide in the published trial, the prosecution 
was as unfairly conducted, and supported by as slender 
evidence, as any perhaps which can be found in our 
books." But as this account, wherein Campian's lan- 
guage is full of a dignified eloquence, rather seems to have 
been compiled by a partial hand, its faithfalness may 
not be above suspicion. For the same reason I hesitate 
to admit his alleged declarations at the place of execu- 
tion, where, as well as at his trial, he is represented to 
have expressly acknowledged Elizabeth, and to have 
prayed for her as his queen de facto and de jure. For this 
was one of the questions propounded to him before his 
trial, which he refused to answer, in such a manner as 
betrayed his way of thinking. Most of those interro- 
gated at the same time, on being pressed whether the 
queen was their lawful sovereign, whom they were 
bound to obey, notwithstanding any sentence of depriva- 
tion that the pope might pronounce, endeavoured, like 
Campian, to evade the snare. A few, who unequivocally 
disclaimed the deposing power of the Eoman see, were 
pardoned.^ It is more honourable to Campian 's memory 

™ Strype's Parker, 375. j Elizabeth to be queen de jure, but rather 

^ Strype's Annals, ii. 644. that he reftised to give an opinion as to 

° State Trials, i. 1060; from the Phoenix her right He prayed however for her 

Britannicus. as a queen. "lo ho pregato, e prego 

P State Trials,!. 1078. Butler's EngUsh per lei. AH' ora il Signor Howardo U 

Catholics, i. 184,244. Lingard, vii. 182; domandb per qual regina egli pregasse. 

whose remarks are Just and candid. A se per Elisabetta? Al quale rispose. Si, 

tract, of which I have only seen an Italian per Elisabetta." Mr. Butler quotes this 

translation, printed at Macerata in 1585, tract in English, 

entitled Historia del glorioso martirio di The trials and deaths of Campian and 

diciotto sacerdoti e un secolare. fatti his associates are told in the continuation 

morire in Ingbilterra per la confessione of Hollingshed with a savageness and 

e difensione della fede cattolica, by no bigotry which, I am very sure, no scribe 

means asserts that he acknowledged for the Inquisition could have surpassed. 
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that we should reject these pretended declarations than 
imagine him to have made them at the expense of his 
consistency and integrity. For the pope's right to de- 
prive kings of their crowns was in that age the common 
creed of the Jesuits, to whose order Campian belonged ; 
and the Continent was full of writings published by the 
English exiles, by Sanders, Bristow, Persons, and Allen, 
against Elizabeth's unlawful usurpation of the throne. 
But many availed themselves of what was called an 
explanation of the buU of Pius V., given by his suc- 
cessor Gregory XIII., namely, that the bull should be 
considered as always in force against Elizabeth and the 
heretics, but should only be binding on catholics when 
due execution of it could be had.** This was designed 
to satisfy the consciences of some papists in submitting 
to her government, and taking the oath of allegiance. 
But in thus granting a permission to dissemble, in hope 
of better opportunity for revolt, this interpretation was 
not likely to tranquillize her council, or conciliate them 
towards the Komish party. The distinction, however, 

—p. 456. Bat it is plain, even fit>m this Joramenti obligatione, quod ei de obe- 

account, that Campian owned Elizabeth dieiiti& tanqnam principi iegitimo prse- 

as queen. See particnlarly p. 448, for stitiasent ; posseque et debere (si vires 

the insulting manner in which this writer habeant) istiuamodi hominem, tanquam 

describes the pious fortitude of these apostatam, hsreticum, ac Ohristi domini 

butchered ecclesiastics. desertorem, et inimicum reipublicse suae, 

^ Strype, ii. 631. Butler's Eng. hostemqne ex hominnm christianomm 

Catholics, i. 196. The earl of South- dominate cgicere, ne alios inflciaty vel suo 

ampton asked Mary's ambassador, bishop exemplo aut imperio a fide avertat" — 

Lesley, whether, after the bull, he could p. 149. He quotes four authorities foT 

in conscience obey Elizabeth. Lesley this in the margin, from the works of 

answered, that as long as she was the divines or canonists, 

stronger he oug^t to obey her. Murden, This broad duty, however, of expelling 

p. 30. The writer quoted before by the a heretic sovereign, he qualifies hy two 

name of Andreas Fhilopater (Persons, conditions; first, that the sut|jects should 

translated by Chresswell, according to Mr. have the power, " ut vires habeant idoneas 

Butler, vol. ill. p. 236), after Justifying ad hoc subditi ;" secondly, that the heresy 

at length the resistance of the League to be undeniable. There can, in truth, be 

Henry IV., adds the following remark- no doubt that the allegiance professed to 

able paragraph : " Hinc etiam infert the queen by the seminary priests and 

universatheologorumetjurisconsultomm Jesuits, and, as far as their influence ex- 

schola, et est certum et de fide, quem- tended, by all catholics, was with this 

cunque principem chrislianum, si a re- reservation— till they should be strong 

ligione catholic& manifesto deflexerit^ et enough to throw it off. See the same 

alios avocare voluerit, excidere statim tracts p. 229. But, after all, when we 

omui potestate et dignitate, ex ipsft vi come fairly to consider it, is not this the 

Juris tum divini turn humani, hocque case with every disaffected party in every 

ante omnem sententiam supremi pastoris state ? a good reason for watchfulness* but 

ac Jndicis contra ipeum prolatam ; et sub- none for extermination, 
ditos quoscunque liberos esse ab omni 

1* 1 
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between a king by possession and one by right -was 
neither heard for the first nor for the last time in the 
reign of Elizabeth. It is the lot of evety government 
that is not founded on the popular opinion of legitimacy 
to receive only a precarious allegiance. Subject to this 
reservation, which was pretty generally known, it does 
not appear that the priests or other Roman catholics, 
examined at various times during this reign, are more 
chargeable with insincerity or dissimulation than accused 
persons gener^illy are. 

The public executions, numerous as they were, scarcely 
form the most odious part of this persecution. The 
common law of England haa always abhorred the ac- 
cursed mysteries of a prison-house, and neither admits 
of torture to extort confession, nor of any penal infliction 
not warranted by a judicial sentence. But this law, 
though still sacred in the courts of justice, was set aside 
by the privy council under the Tudor line. The rack 
seldom stood idle in the Tower for all the latter part of 
Elizabeth's reign.' To those who remember the annals 
of their country, that dark and gloomy pile affords asso- 
ciations not quite so numerous and recent as the Bastile 
once did, yet enough to excite our hatred and horror. 
But standing as it does in such striking contrast to the 
fresh and flourishing constructions of modem wealth, 
the proofs and the rewards of civil and religious libferty, 
it seems like a captive tyrant, reserved to grace the 
triumph of a victorious republic, and should teach us to 
reflect in thankfulness how highly we have been elevated 
in virtue and happiness above our forefathers. 

Such excessive severities under the pretext of treason, 
but sustained by very little evidence of any other offence 
than the exercise of the catholic ministry, excited indig- 
nation throughout a great part of Europe. The queen 
was held forth in pamphlets, dispersed everywhere from 

' KiBhtonandRfbadeneira. See In Lin- of the council, wrote, about 1586, a ve- 

gard, note ,U, a specification of the differ- hement book against the ecclesiastical 

ent kinds of torture used in this reign. system, from which Whitgifl picks out 

The gorermnent did not pretend to various enormous propositions, as he 

deny the employment of torture. But thinks them; one of which is, "that he 

the puritans, eager as they were to exert omdemns, without exception of any cause, 

the utmost severity of the law against racking of grievous offenders, as being 

the professovB of the old religion, had cruel, barbarous, contrary to law, and 

more regard to civil liberty than to ap- unto the liberty of English sufcifects." 

prove such a violation of it BeaU clerk Strype'a Whitgift, p. 312. 
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Kome and Douay, not only as a ustirper and lieretic, "but 
a tyrant more ferocious than any heathen persecutor, for 
inadequate parallels to whom they ransacked all former 
history.' These exaggerations, coming from the very 
precincte of the Inquisition, required the unblushing 
forehead of bigotry ; but the charge of cruelty stood on 
too many facts to be passed over, and it was thought 
expedient to repel it by two remarkable pamphlets, both 
ascribed to the pen of lord Burleigh. One of these, en- 
titled *The Execution of Justice in England j^^^^^^^^^ 
for Maintenance of public and private Peace,' the^ueen. 
appears to have been published in 1583. It 
contains an elaborate justification of the late 
prosecutions for treason, as no way connected with reli- 
gious tenets, but grounded on the ancient laws for pro- 
tection of the queen's person and government from con- 
spiracy. It is alleged that a vast number of catholics, 
whether of the laity or priesthood, among whom the 
deprived bishops are particularly enumerated, had lived 
unmolested onilie score of their faith, because they paid 



The persecution of catholics in 
England was made use of as an argu- 
ment against permitting Henry IV. to 
reign in France, as appears by the title 
of a tract published in 1586 : Avertisse- 
ment des catholiqnes Anglois aux Fran- 
9ois eathoUques, du danger oti ils sont 
de perdreleur religion, et d'expdrlmenter, 
comme en Angleterre, la cruant^ des 
ministres, s'ils re^oivent h la couronne 
un roy qui soit h^r^tique. It is in the 
British Museum. 

. One of the attacks on Elizabeth de- 
serves some notice, as it has lately been 
revived. In the statute 13 Eliz. an ex- 
pression is use^, " her mi^esty, and the 
natural issae of her body," instead of the 
more common legal phrase, "lawful 
issue." This probably was adopted by 
the queen out of prudery, as if the usual 
term implied the possibility of her having 
unlawful issue. But the papistical libel- 
lers, followed by an absurd advocate of 
Mary in later times, put the most absurd 
interpretation on the word " natural," as 
If it were meant to secure the succession 
for some imagery bastards by Leicester. 
And Dr. Lingard is not ashamed to in- 
sinuate the same suspicion, vol. viil. 



p. 81, note. Surely what was congenial 
to the dark malignity of Persons, and 
the blind fireuzy of Whitaker, does not 
become the good sense, I cannot say the 
candour, of this writer. 

It is true that some, not prejudiced 
against Elizabeth, have doubted whether 
" Cupid's fiery dart was as effectually 
"quenched in the diaste beams of the 
wisitery moon" as her poet intimates. 
This I must leave to the reader's judg- 
ment She certcdnly went strange lengths 
of indelicacy. But, if she might sacrifice 
herself to the queen of Onidus and Paphos, 
she was unmercifully severe to those 
about her, of both sexes, who showed 
any inclination to that worship, though 
under the escort of Hymen. Miss Aikin, 
in her well-written and interesting Me- 
moirs of the Gourt of Elizabeth, has col- 
lected several instances from Harrington 
and Birch. It is by no means true, as 
Dr. Lingard asserts, on the authority of 
one Faunt. an austere puritan, that her 
court was dissolTite, comparatively at 
least with the general character of 
courts ; though neither was it so virtuous 
as the enthusiasts of the ElizabethoA. 
period supipoee. 
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due temporal allegiance to their sovereign. Kor were 
any indicted for treason but such as obstinately main- 
tained the pope's bull depriving the queen of her crown. 
And even of these offenders, as many as after condemna- 
tion would renounce their traitorous principles had been 
permitted to live ; such was her majesty's unwillingness, 
it is asserted, to have any blood spilled without this just 
and urgent cause proceeding from themselves. But that 
any matter of opinion not proved to have ripened into 
an overt act, and extorted only, or rather conjectured, 
through a compulsive inquiry, could sustain in law or 
justice a conviction for high treason, is what the author 
of this pamphlet has not rendered manifest.* 

A second and much shorter paper bears for title, ' A 
Declaration of the fatourable dealing of her Majesty's 
Commissioners appointed for the examination of certain 
traitors, and of tortures unjustly reported to be done 
upon them for matter of religion.' Its scope was to 
palliate the imputation of excessive cruelty with which 
Europe was then resounding. Those who revere the 
j^emory of lord Burleigh must blush for this pitiful 
apology. ** It is affirmed for truth," he says, " that the 
forms of torture in their severity or rigour of execution 
have not been such and in such manner performed as 
the slanderers, and seditious libellers have published. 
And that even the principal offender, Campian himself, 
who was sent and came from Rome, and continued here 
in sundry comers of the realm, having secretly wandered 
in the greater part of the shires of England in a dis- 
guised suit, to the intent to make special preparation of 
treasons, was never so racked but that he was perfectly 
able to walk and to write, and did presently write and 
subscribe all his confessions. The queen's servants, the 
warders, whose office and act it is to handle the rack, 
were ever by those that attended the examinations spe- 
cially charged to use it in so charitable a manner as such 
a thing might be. None of those who were at any time 

t Somers Tract8> i. 189. Stiype, iii. bis right hand. An Italian translation 

205, 265,480. Strype says that he had of the Execution of Justice was published 

seen the manuscript of this tract in lord at London In 1584. This shows how 

Barleigh'a handwriting. It was answered anxious the queen was to repel the 

by cardinal Allen, to whom a reply was charges of cruelty, which she must have 

made by poor Stubbe after he had lost felt to be not wholly unfounded. 
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put to the rack," he proceeds to assert, ** were asked, 
during their torture, any question as to points of doc- 
trine, but merely concerning their plots and conspiracies, 
and the persons with whom they had had dealings, and 
what was their own opinion as to the pope's right to 
deprive the queen of her crown. Nor was any one so- 
racked until it was rendered evidently probable, by 
former detections or confessions, that he was guilty ; nor 
was the torture ever employed to wring out confessions 
at random; nor unless the party had first refused to 
declare the truth at the queen's commandment." Such 
miserable excuses serve only to mingle contempt with 
our detestation." But it is due to Elizabeth to obsei*ve 
that she ordered the torture to be disused ; and upon a 
subsequent occasion, the quartering of «ome concerned 
in Babington's conspiracy having been executed with 
unusual cruelty, gave directions that the rest should not 
be taken down from the gallows until they were dead.* 

I should be reluctant, but for the consent of several 
authorities, to ascribe this little tract to lord Burleigh 
for his honour's sake. But we may quote with more 
satisfaction a memorial addressed by him to the queen 
about the same year, 1583, fall not only of sagacious, 
but just and tolerant advice. " Considering," he says, 
**that the urging of the oath of supremacy must needs, 
in some degree, beget despair, since, in the taking of it, 
he [the papist] must either think he doth an unlawful 
act, as without the special grace of God he cannot think 
otherwise, or else, by refusing it, must become a traitor, 
which before some hurt done seemeth hard ; I humbly 
submit this to your excellent consideration, whether, 
with as much security of your majesty's person and state, 
and more satisfaction for them, it were not better to 
leave the oath to this sense, that whosoever would not 
bear arms against all foreign princes, and namely the 
pope, that should any way invade your majesty's domi- 
nions, he should be a traitor. For hereof this commo- 
dity will ensue, that those papists, as I think most 
papists would, that should take this oath, would be 
divided from the great mutual confidence which is now 
between the pope and them, by reason of their afflictions 



» Somers Tracts, p. 209. 
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for him; and such priests sus would refuse that oaih, 
then no tongue could say for shame that they suffer for 
religion, if they did suffer. 

" But here it may be objected, they would dissemble 
and equivocate with this oath, and that the pope would 
dispense with them in that case. Even so may they with 
the present oath both dissemble and equivocate, and also 
have the pope's dispensation for the present oath as well 
as for the other. But this is certain, that whomsoever 
the conscience, or fear of breaking an oath, doth bind, 
him would that oath bind. And that they make con- 
science of an oath, the trouble, losses, and disgraces 
that they suffer for refusing the same do sufficiently 
testify ; and you know that the perjuiy of either oath is 
equal." 

These sentiments are not such as bigoted theologians 
were then, or have been since, accustomed to entertain. 
" I account," he says afterwards, "that putting to death 
does no ways lessen them ; since we find by experience 
that it worketh no such effect, but, like hydra's heads, 
upon cutting off one, seven grow up, persecution being 
accounted as the badge of the church: and therefore 
they should never have the honour to take any pretence 
of martyrdom in England, where the fulness of blood 
and greatness of heart is such that they will even for 
shameful things go bravely to death, much more when 
they think themselves to climb heaven ; and this vice 
of obstinacy seems to the common people a divine con- 
stancy ; so that for my part I wish no lessening of their 
number but by preaching and by education of the 
younger under schoolmasteris." And hence the means 
he recommends for keeping down popery, after the 
encouragement of diligent preachers and schoolmasters, 
are, " the taking order that, from the highest coun- 
sellor to the lowest constable, none shall have any 
charge or office but such as will really pray and com- 
municate in their congregation according to l5ie doctrine 
received generally into this realm ; " and next the pro- 
tection of tenants against their popish landlords, '* that 
they be not put out of their living for embracing the 
established religion." " This," he says, "would greatly 
bind the commons' hearts unto you, in whom indeed 
consisteth the power and strength of your realm ; and 
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it will make them less, or nothing at all, depend on 
their landlords. And^ although there may hereby grow 
some wrong, which the tenants upon that confidence may 
offer to their landlords, yet those wrongs are very easily, 
even with one wink of your majesty's, redressed ; and 
are nothing comparable to the danger of having many 
thousands depending on the adverse party." ' 

The strictness used with recusants, which much in- 
creased from 1679 or 1580, had the usual con- 
sequence of persecution, that of multiplying reveri^of 
hypocrites. For, in feict, if men will once bring ^^^b^^®"^" 
themselves to comply, to take aU oaths, to prac- ' 
tise all conformity, to oppose simulation and dissimula- 
tion to arbitraiy inquiries, it is hardly possible that any 
government should not be baflSed. Fraud becomes an 
over-match for power. The real danger meanwhile, the 
internal disaffection, remains as before or is aggravated. 
The laws enacted against popery were precisely calcu- 
lated to produce this result. Many indeed, especially of 
the female sex, whose religion, lying commonly more in 
sentiment than reason, is less ductile to the sophisms of 
worldly wisdom, stood out and endured the penalties. 
But the oath of supremacy was not refused, the worship 
of the church was frequented by multitudes who secretly 
repined for a change ; and the council, whose fear of 
open enmity had prompted their first severities, were led 
on by the fear of dissembled resentment to devise yet 
further measures of the same kind. Hence, in 1684 a 
law was enacted, enjoining all jesuits, seminary priests, 
and other priests, whethei^ ordained within or without 
the kingdom, to depart from it within forty days, on 
pain of being adjudged traitors. The penalty of fine and 
imprisonment at the queen's pleasure was inflicted on 
such as, knowing any priest to be within the realm, 
should not discover it to a magistrate. This seemed to 
fill up the measure of persecution, and to render the 
longer preservation of this obnoxious religion absolutely 
impracticable. Some of its adherents presented a pe- 
tition against this bill, praying that they might not be 
suspected of disloyalty on account of refraining from the 
public worship, which they did to avoid sin ; and that 



.7 Somera Tracts. 164. 
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their priests might not be banished from the kingdom.' 
And they all very justly complained of this determined 
oppression. The queen, without any fault of theirs, they 
alleged, had been alienated by the artifices of Leicester 
and Walsingham. Snares were laid to involve them un- 
awares in the guilt of treason ; their steps were watched 
by spies ; and it was become intolerable to continue in 
England. Camden indeed asserts that counterfeit letters 
were privately sent in the name of the queen of Scots or 
of the exiles, and left in papists' houses." A general in- 
quisition seems to have been made about this time ; but 
whether it was founded on sufficient grounds of previous 
suspicion we cannot absolutely determine. The earl of 
Northumberland, brother of him who had been executed 
for the rebellion of 1570, and the earl of Arundel, son of 
the unfortunate duke of Norfolk, were committed to the 
Tower, where the former put an end to his own life (for 
we cannot charge the government with an unproved 
murder) ; and the second, after being condemned for a 
traitorous correspondence with the queen's enemies, died 
in that custody. But whether or no some conspiracies 
(I mean more active than usual, for there was one per- 
petual conspiracy of Kome and Spain during most of the 
queen's reign) had preceded these severe and unfair 
methods by which her ministry counteracted them, it 
was not long before schemes more formidable than ever 
were put in action against her life. As the whole body 
of catholics was irritated and alarmed by the laws of pro- 
scription against their clergy j and by the heavy penalties 
on recusancy, which, as they alleged, showed a manifest 
purpose to reduce them to poverty ; so some desperate 



* Strype, iii. 298. Shelley, though 
notoriously loyal, and frequently em- 
ployed by Burleigh, was taken up and 
examined before the council for preparii^ 
this petition. 

* P. 591. Proofs of the text are too 
numerous for quotation, and occur con- 
tinually to a reader of Strype's 2nd and 
3rd volumes. In vol. iii. Append. 158, 
we have a letter to the queen from one 
Antony Tyrrel, a priest, who seems to 
have acted as an informer, wherein he 
declares all his accusations of catholics 
to be false. This man had formerly pro- 
fessed himself a protestant, and returned 



afterwards to the same religion ; so that 
his veracity may be dubious. So, a little 
farther on, we find in the same collection, 
p. 250, a letter from one Bennet, a priest, 
to lord Arundel, lamenting the false ac- 
cusations he had given in against him, 
and craving pardon. It is always pos- 
sible, as I have Just hinted, that these 
retractations may be more false Uian the 
charges. But ministers who employ 
spies, without the ubnost distrust of 
their information, are sure to become 
their dupes, and end by the most violent 
injustice and tyranny, 
b The rich catholics compounded for 
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men saw no surer means to rescue their cause than the 
queen's assassination. One Somerville, half a lunatic, 
and Parry, a man who, long employed as a spy upon the 
papists, had learned to serve with sincerity those he was 
sent to betray, were the first who suffered death for un- 
connected plots against Elizabeth's life.*' More deep-laid 
machinations were carried on by several catholic laymen 
at home and abroad, among whom a brother of lord Paget 
was the most prominent.'^ These had in view two ob- 

their recusancy by annual payments, archives at Simancas several notices of 
irhlch were of some consideration in the such offers." P. 384. 
qneen's rather scanty revenue. A list of d it might be inferred from some au- 
such recusants, and of the annual fines thorities that the catholics had become 
paid by them in 1594, is published in in a great degree disaffected to the queen 
Strype, iv. 197 ; but is plainly very Im- about 1584, in consequence of the ex- 
perfect. The total was 33232. is. lOd. treme rigour practised against them. In 
A few paid as much as 1402. per annum, a memoir of one Crichton, a Scots Jesuit, 
The average seems however to have been intended to show the easiness of invading 
about 202. Vol. iii. Append. 153 ; see England, he says that " all the catholics 
also p. 258. Probably these compositions, without exception favour the enterprise ; 
though oppressive, were not quite so first, for the sake of the restitution of the 
serious as the catholics pretended. catholic iiEiith ; secondly, for the right and 
* Parry seems to have been privately interest which the queen of Scots has to 
reconciled to the church of Rome about , the kingdom, and to deliver her out of 
1580; after which he continued to cor- prison; thirdly, for the great trouble and 
respond with Cecil, but generally recom- misery they endured more and more, 
mending son^e catholics to mercy. He being kept out of all employments, and 
says, in one letter, that a book printed at dishonoured in'their own countries, and 
Rome, De Persecutione Anglicanft, had treated with great injustice and partiality 
raised a barbarous opinion of our cruelty; when they have need to recur to law; 
and that he could wish that in those cases and also for the execution of the laws 
it might please her mc^esty to pardon the touching the confiscation of their goods 
dismembering and drawing. Strype, iii. in such sort as in so short time would 
260. He sat afteryirards in the parliament reduce the catiiolics to extreme poverty." 
of 1584, taking of course the oath of su- Stiype, iii. 415. And in the report of 
premacy, where he alone opposed the act the earl of Northumberland's treasons, 
against catholic priests. Pari. Hist. 822. laid before the star-chamber, we read that 
Whether he were actually guilty of plot- " Throckmorton said that the bottom of 
ting against the queen's life (for this part this enterprise, which was not to be 
of his treason he denied at the scaffold), known to many, was, that if a toleration 
I cannot say ; but his speech there made of religion mi^t not be obtained without 
contained some very good advice to her. alteration of the government, that then 
The ministry garbled this before its pub- the government should be altered, and 
iication in HoUingshed and other books ; the queen removed." Somers Tracts, 
but Strype has preserved a genuine copy ; vol. L p. 206. Further proofs that the 
vol. iii. Append. 102. It is plain that rigour used towards the catholics was the 
Parry died a catholic; though some late great means of promoting Philip's de* 
writers of that communion have tried to signs, occur in Birch's Memoirs of Eliza- 
* disclaim him. Dr. lingard, it may be beth, i. 82, et alibi, 
added, admits that there were many We have also a letter from Persons in 
schemes to assassinate Elizabeth, though England to Allen in 1586, giving a good 
he will not confess any particular in- account of the zeal of the catholics, though 
stance. " There exist," he says, " in the a very bad one of their coi»i\\iQ\i \3ql\vssv,'^ 
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jects, the deliverance of Mary and the death of her 
enemy. Some perhaps who were engaged in the former 
project did not give countenance to the latter. But few, 
if any, ministers have been better served by their spies 
than Cecil and Walsingham. It is surprising to see how 
every letter seems to have been intercepted, every thread 
of these conspiracies unravelled, every secret revealed 
to these wise coimcillors of the queen. They saw that, 
while one lived whom so many deemed the presunaptive 
heir, and from whose succession they anticipated, at 
least in possibility, an entire reversal of all that had 
been wrought for thirty years, the queen was as a mark 
for the pistol or dagger of every zealot. And fortunate, 
no question, they thought it, that the detection of Ba- 
bington's conspiracy enabled them with truth, or a sem- 
blance of truth, to impute a participation in that crime 
to the most dangerous enemy whom, for their mistress, 
their religion, or themselves, they had to apprehend. 
Mary had now consumed the best years of her life in 
_ custody, and, though still the perpetual object 
of the queen's vigilance, had perhaps gradually 
become somewhat less formidable to the protestant in- 
terest. Whether she would have ascended the throne if 
Elizabeth had died during the latter years of her impri- 
sonment must appear very doubtful when we consider 
the increasing strength of the puritans, the antipathy of 
the nation to Spain, the prevailing opinion of her consent 
to Damley's murder, and the obvious expedient of treat- 
ing her son, now advancing to manhood, as the represen- 
tative of her claim. The new projects imputed to her 
friends, even against the queen's life, exasperated the 
hatred of the protestants against Mary. An association 
was formed in 1584, the members of which bound them- 

severe imprisonment and other ill-treat- However, if any of my readers shonld 
ment Strype, iii. 412, and Append. 161. incline to suspect that there was more 
Risbton and Ribadeneira bear testimony disposition among this part of the com- 
that the persecution had rendered the munity to throw off their allegiance to 
laity more zealous and sincere. DeSchis- the queen altc^ether than I have ad- 
mate, 1, iii. 320, and 1, iv. 63. mitted. he may possibly be in the right ; 

Yet to all this we may oppose their and I shall not impugn his opinion, pro- « 

good conduct in the year of the Spanteh vided he concurs in attributing the whole. 

Armada, and in general during the queen's or nearly the whole, of this disaffection 

reigu; which proves that the loyalty of to her ui^Just aggressions on the liberty 

the main body was more firm than their of conscience, 
leaders wished, or their enemies believed. 
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selves by oath ** to withstand and piirstie, as well by- 
force of arms as by all other means of revenge, all man- 
ner of persons, of whatsoever state they shall be, and 
their abettors, that shall attempt any act, or comisel or 
consent to anything, that shall tend to the harm of her 
majesty's royal person; and never to desist from all 
manner of forcible pursuit against such persons, to the 
utter extermination of them, their counsellors, aiders, 
and abettors. And if any such wicked attempt against 
her most royal person shall be taken in hand or procured, 
whereby any that have, may, or shall pretend title to 
come to this crown by the untimely death of her majesty 
so wickedly procured (which God of his mercy forbid !), 
that the same may be avenged, we do not only bind our- 
selves both jointly and severally never to allow, accept, 
or ferVour any such pretended successor, by whom or for 
whom any such detestable act shall be attempted or 
committed, as unworthy of all government in any Chris- 
tian realm or civil state, but do also further vow and 
promise, as we are most bound, and that in the presence 
of the eternal and everlasting God, to prosecute such person 
or persons to death with our joint and particular forces, and 
to act the utmost revenge upon them that by any means 
we or any of us can devise and do, or cause to be devised 
and done, for their utter overthrow and extii'pation." ® 

The pledge given by this voluntary association received 
the sanction of parliament in an act " for the security 
of the queen's person and continuance of the realm in 
peace." This statute enacts, that if any invasion or 
rebellion should be made by or for any person pretend- 
mg title to the crown after her majesty's dece,ase, or if 
anything be confessed or imagined tending to the hurt 
of her person, with the privity of any such person, a 
number of peers, privy councillors, and judges, to be 
commissioned by the queen, should examine and give 
judgment on such offences, and all circumstances relating 
thereto ; after which judgment all persons against whom 
it should be published should be disabled for ever to 
make any such claim.' I omit some further provisions to 
the same effect for the sake of brevity. But we may 
remark that this statute differs from the associators' en- 
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gagement in omitting the outrageous threat of pursuing 
to death any person, whether privy or not to the design, 
on whose behalf an attempt against the queen's life should 
be made. The main intention of the statute was to pro- 
cure, in the event of any rebellious movements, what the 
queen's councillors had long ardently desired to obtain 
from her, an absolute exclusion of Mary from the suc- 
cession. But if the scheme of assassination devised by 
some of her desperate partisans had taken eflfect, how- 
ever questionable might be her concern in it, I have 
little doubt .that the rage of the nation would, with or 
without some process of law, have instantly avenged it 
in her blood. This was, in the language of parliament, 
their great cause ; an expression which, though it may 
have an ultimate reference to the general interest of 
religion, is never applied, so far as I remember, but to 
the punishment of Mary, which they had demanded in 
1572, and now clamoured for in 1586. The a,ddresses 
of both houses to the queen to carry the sentence passed 
by the commissioners into effect, her evasive answers and 
feigned reluctance, as well as the strange scenes of 
hypocrisy which she acted afterwards, are well-known 
matters of history upon which it is unnecessary to dwell. 
No one will be found to excuse the hollow affectation of 
Elizabeth ; but the famous sentence that brought Mary 
Execution ^9 the scsffold, though it has certainly left in 
of Mary, popular Opinion a darker stain on the queen's 
memory thsm any other transaction of her life, if not 
capable of complete vindication has at least encountered 
a disproportioned censure. 

It is of course essential to any kind of apology for 
Remarks Elizabeth in this matter that Mary should have 
upon it. been assenting to a conspiracy against her life. 
For it could be no real crime to endeavour at her own 
deliverance ; nor, under the circumstances of so long 
and so unjust a detention, would even a conspiracy 
against the aggressor's power afford a moral justification 
for her death. But though the proceedings against her 
are by no means exempt from the shameful breach of 
legal rules almost universal in trials for high treason 
during that reign (the witnesses not having been exa- 
mined in open court), yet the depositions of her two 
secretaries, joiniBd to the confessions of Babington and 
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other conspirators, form a body of evidence, not indeed 
irresistibly convincing, but far stronger than we find in 
many instances where condemnation has ensued. And 
Hume has alleged sufficient reasons for believing its 
truth, derived from the great probability of her con- 
curring in any scheme against her oppressor, from the 
certainty of her long correspondence witii the conspirators 
(who, I may add, had not made any difficulty of hinting 
to her their designs against the queen's life*), and from 
the deep guilt that the falsehood of the charge must 
inevitably attach to sir Francis Walsingham.** Those at 
least who cannot acquit the queen of Scots" of her hus- 
band's murder, will hardly imagine that she would 
scruple to concur in a crime so much more capable of 
extenuation, and so much more essential to her interests. 
But^ as the proofs are not perhaps complete, we must 
hypothetically assume her guilt, in order to set this 
famous problem in the casuistry of public law upon its 
proper footing. 

It has been said so often that few perhaps wait to 
reflect whether it has been said with reason that Mary, 

. 8 In Murden's State Fftpers we have Vol. iii. Append, lix.— 1845.] 

abundant evidence of Mary's acquaintance b It may probably be answered to this, 

with the plots going forward in 1685 and that if the letter signed by Walsingham 

1586 against Elizabeth's guvemment, if as well as Davison to sir Amias Paulet, 

not with those for her assassination. But ui^ng him "to find out some way to 

Thomas Morgan, one of the most active shorten the life of the Scots queen," be 

conspirators, writes to her, 9th July, genuine, which cannot perhaps be Justly 

1586,— " There be some good members questioned (though it is so in the Biog. 

that attend opportunity to do the queen Brit, art. Walsingham, note 0), it will 

of England a piece of service, which I be dilHcult to give him credit for any 

trust will quiet many things, if it shall scrupulousness with respect to Mary, 

please God to lay his assistance to the But, without entirely Justifying this 

cause, for the which I pray daily." p. 630. letter, it is proper to remark, what the 

In her answer to this letter she does not Marian party choose to overlook, that it 

advert to this hint, but mentions Ba- was written after the sentence, during the 

bington as in correspondence with her. queen's odious scenes of grimace, when 

At hernial she denied all communication some might argue, though erroneously, 

with him. [In a letter firom Pei^ns to that, a legal trial having passed, the 

a Spanish nobleman, in 1597, it is said formal method of putting the prisoner to 

that Mary had reproved the duke of death might, in so peculiar a case, be 

Guise and archbishop of Glasgow for dispensed with. This was Elizabeth's 

omitting to supply a sum of money to a own wish, in order to save her reputation, 

young English gentleman who had pro- and enable her to throw the obloquy on 

mised to murder Elizabeth. This, how- her servants ; which, by Paulet's prudence 

ever, rests only on Fersons's authority, and honour in refusing to obey her by 

Dodd's Church History of Catholics, by privately murdering his prisoner, she was 

Tiemey: the editor gives the letter from reduced to do in a very bungling and 

a manuscript in his own possession, acandaloiis manner. 
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as an independent sovere^n, was not amenable to any 
English jurisdiction. This, however, does not appear 
unquestionable. By one of those priuciples of law which 
may be called natural, as forming the basis of a just and 
rational jurisprudence, every independent government is 
supreme witlun ita own territory. Strangers, voluntarily 
resident within a state, owe a temporary allegiance to its 
sovereign, and are amenable to. the jurisdiction of its 
tribunals ; and this principle, which is perfectly con- 
formable to natural law, has been extended by positive 
usage even to those who are detained in it by force. 
Instances have occurred very recently in England when 
prisoners of war have suffered death for criminal offences; 
and, if some have doubted the propriety of carrying such 
sentences into effect, where a penalty of imusual severity 
has been inflicted by our mimicipal law, few, I believe, 
would dispute the fitness of punishing a prisoner of war 
for wilful murder in suoh a manner as the general prac- 
tice of civil societies and the prevailing sentiments of 
mankind agree to point out. It is certainly true that an 
exception to this rule, incorporated with the positive 
law of nations, and established no doubt before the age 
of Elizabeth, has rendered the ambassadors of sovereign 
princes exempt, in all ordinary cases at least, from cri- 
minal process. Whether, however, an ambassador may 
not be brought to punishment for such a flagrant abuse 
of the confidence which is implied by receiving him, as 
a conspiracy against the life itself of the prince at whose 
court he resides, has been doubted by those writers who 
are most inclined to respect the privileges with which 
courtesy and convenience have invested him.' A sove- 
reign, during a temporary residence in the territories 
of another, must of course possess as extensive an immu- 

i Qaestions were pat to ciTilians by his pablic anthority, and another snb- 

the queen's order in 1570 concerning stituted in his stead» the agent of such 

the extent of Letdey bishop of Ross's a prince cannot challenge the privileges 

pririlege as Mary's ambassador. Mniden of an ambassador; since none but abso- 

Papers, p. 18. Somen Tracts, i. 186. lute princes, and such as epjoy a royal 

They answered, fiist, that an ambassador prerogative, can constitute ambassadors, 

that raises rebellion against the prinoe to These questions are so far curious, that 

whom he is sent, by the law of nations they show the jus gentium to have been 

and the civil law of the Romans, has already reckoned a matter of science, in 

forfeited the privileges of an ambassador, which a partictilar class of lawyers was 

and is liable to jmnishment ; secondly, conversant 
that, if a prince be lawfully deposed ftom 
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nity as his representatiTe ; but that he might, in such 
circumstances, frame plots for the prince's assassination 
with impunity, seems to take for granted some principle 
that I do not understand. 

But whatever be the privilege of inviolability attached 
to sovereigns, it must, on every rational ground, be 
confined to those who enjoy and exercise dominion in 
some independent territory. An abdicated or dethroned 
monarch may preserve his title by the courtesy of other 
states, imt cannot rank with sovereigns in the tribunals 
where public law is administered. I should be rather 
surprised to hear any one assert that the parliament of 
Paris was incompetent to try Christina for the murder 
of Monaldeschi. And, though we must admit that 
Mary's resignation of her crown was compulsory, and 
retracted on the first occasion ; yet, after a twenty years' 
loss of possession, when not one of her former subjects 
avowed allegiance to her, when the king of Scotland 
had been so long acknowledged by England and by all 
Europe, is it possible to consider her as more than a 
titular queen, divested of every substantial right to 
which a sovereign tribunal could have regard? She 
was styled accordingly, in the indictment, Mary, 
daughter and heir of James the Fifth, late king of 
Scots, otherwise called Mary queen of Scots, dowager 
of France." We read even that some lawyers would 
have had her tried by a jury of the county of Stafford, 
rather than by the special commission ; which Elizabeth 
noticed as a strange indignity. The commission, how- 
ever, was perfectly legal under the recent statute.^ 

But while we can hardly pronounce Mary's execution 
to have been so wholly iniquitous and unwarrantable as 
it has been represented, it may be admitted that a more 
generous nature than that of Elizabeth would not have 
exacted the law's full per^ty. The queen of Scots' 
detention in England was in violation of all natural, 
public, and municipal law ; and if reasons of state policy 
or precedents from the custom of princes are allowed to 
extenuate this , injustice, it is to be asked whether such 
reasons and such precedents might not palliate the 
crime of assassination imputed to her. Some might 



k Strype, 360» 362. avilians were consulted aboat the legality of trying Maiy. 
Idem, Appexid. 138. 

vol,. I. liL 
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perhap allege, as was so frequently urged at the time, 
that, if her life could be taken with justice, it could not ' 
be spared in prudence ; and that Elizabeth's higher duty 
to preserve her people from the risks of civil commotion 
must silence every feeling that could plead for mercy. 
Of this necessity different ju<^ments may perhaps be 
formed. It is evident that Mary's death extinguished 
the best hope of popery in England : but the relative 
force of the two religions was greatly changed since 
Norfolk's conspiracy ; and it appears to me that an act 
of parliament explicitly cutting her off from the crown, 
and at the same time entailing it on her son, would have 
afforded a very reasonable prospect of securing the 
succession against all serious disturbance. But this 
neither stdted the inclination of Elizabeth nor of some 
among those who surrounded her. 

As the catholics endured without any open murmuring 
Continued oxecutiou of her on whom their fond hopes 
penecation had SO long rested, so for the remainder of the 
cat^ST reign they by no means appear, when 

considered as a body, to have furnished any 
specious pretexts for severity. In that memorable year, 
when the dark cloud* gathered around our coasts, when 
Europe stood by in fearful suspense to behold what 
should be the result of that great cast in the game of 
human politics, what the craft of Eome, the power of 
Philip, the genius of Famese, could achieve against the 
island-queen with her Drakes and Cecils, — in tfiat agony 
of the protestant faith and English name, they stood 
the trial of their spirits without swerving from their 
allegiance. It was then that the catholics in every 
county repaired to the standard of the lord-lieutenant, 
imploring that they might not be suspected of bartering 
the national independence for their religion itself. It 
was then that the venerable lord Montague brought a 
troop of horse to the queen at Tilbury, commanded by 
himself, his son, and grandson." It would have been 

Batter's English Catholics, i. 259; tribattons of money, and for all other 

Hume. This is strongly confirmed by a warlike actions, there was no difference 

letter printed not long after, and repub- between the catholic and the heretic, 

lished in the Harleian Miscellany, voL i. But in this case [of the Armada], to with- 

p. 142, with the name of one Leigh, a stand the threatened conquest, yea, to 

seminary priest, but probably the work defend the person of the queen, there ap- 

ot some prntestant He says, " for con- peared such a sympathy, concoorse, and 
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a sign of gratitude if the laws depriving them of the 
free exercise of their religion had been, if not repealed, 
yet suffered to sleep, after these proofs of loyalty. But 
the execution of priests and of other catholics became on 
the contrary more frequent, and the fines for recusancy 
were exacted as rigorously as before." A statute was 
enacted, restraining popish recusants, a distinctive name 
now first imposed by law, to particular places of resi- 
dence, and subjecting them to other vexatious provisions." 
All persons were forbidden by proclamation to harbour 
any of whose conformity they were not assured.^* Some 
indulgence was doubtless shown during all Elizabeth's 
reign to particular persons, and it was not xmusual to 
release priests from confinement; but such precarious 
and irregular connivance gave more scandal to the 
puritans than comfort to the opposite party. 

The catholic martyrs under Elizabeth amount to no 
inconsiderable number. Dodd reckons them q^^^^ 
at 191; Milner has raised the list to 204. observa- 
Fifteen of these, according to him, suffered for 
denying the queen's supremacy, 126 for exercising their 
ministry, and the rest for being reconciled to the 
Eomish church. Many others died of hardships in 
prison, and many were deprived of their property.*^ 

consent of all sorts of persons, without 667. Birch's Memoirs of Elizabeth, 

respect of religion, as they all appeared lingard, &c. One hundred and ten 

to be ready to fight against all strangers, catholics suffered death between 1588 

as it were with one heart and one body." and 1603. Lingard, 613. 

Notwithstanding this. I am far Arom 33 EUz. c 2. 

Hiii^ing that it would have been safe P Camden, 566. Strype, iv. 56. This 

to place the catholics, generally speaking, was the declaration of October, 1591, 

in command. Sir William Stanley's recent which Andreas Fhilopater answered, 

treachery in giving up Deventer to the Ribadeneira also faiveighs against it. 

Spaniards made it unreasonable for them According to them, its publication was 

to complain of exclusion from trust Nor delayed till after the death of Hatton, 

do I know that they did so. But trust when the persecuting part of the queen's 

and toleration are two different things, council gained the ascendancy. 

And even with respect to the former, I ** Butler, 178. In Coke's famous speech 

believe it fax better to leave the matter in opening the case of the Powder-plot, 

in the bauds of the executive govern- he says that not more than thirty priests 

ment, which will not readily suffer itself and five receivers had been executed 

to be betrayed, than to proscribe, as we in the whole of the queen's reign, and 

have done, whole bodies by a legislative for religion not any one. State Trials, 

exclusion. Whenever, indeed, the govemr ii. 179. 

ment itself is not to be trusted, there Dr. Lingard says of those who were 

arises a new condition of the problem. executed between 1588 and the queen's 

"Strype, vols. iii. and iv. passim, death, "the butchery, with a few excep- 

Idfe of Whitgift, 401, 505. Murden, tions, was performed on the victim whUe 
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There seems nevertheless to be good reason for doubt- 
ing whether any one who was executed might not have 
saved his life by explicitly denying the pope's power to 
depose the qneen. It was constantly maintained by 
her ministers that no one had been executed for his 
religion. This would be an odious and hypocritical 
subterfuge if it rested on the letter of these statutes^ 
which adjudge the mere manifestation of a belief in the 
Eoman cailiolic religion, under certain circumstances, 
to be an act of treason. But both lord Burleigh, in his 
Execution of Justice, and Walsingham, in a letter 
published by Burnet,' positively assert liie contrary; 
and I am not aware that their assertion has been 
disproved. This certainly furnishes a distinction be- 
tween the persecution under Elizabeth (which, unjust 
as it was in its operation, yet, as far as it extended 
to capital inflictions, had in view the security of the 
government) and that which the protestants had sus- 
tained in her sister's reign, springing from mere bigotry 
and vindictive rancour, and not even shielding itself at 
the time with those shallow pretexts of policy which it 
has of late been attempted to set up in its extenuation. 
But that which renders these condemnations of popish 
priests so iniquitous is, that the belief in, or rather the 
refusal to disclaim, a speculative tenet, dangerous in- 
deed, and incompatible with loyalty, but not coupled 
with any overt act, was construed into treason ; nor can 
any one affect to justify these sentences who is not 
prepared to maintain that a refusal of the oath of 
abjuration, while the pretensions of the house of Stuart 
subsisted, might lawfully or justly have incurred the 
same penalty.* 

he was in fltll possession of bis senses." able opinion should be hanged, '* and the 
Vol. viii. p. 356. I should be gU(d to manner of drawing and quartering for- 
think that the few exceptions wer^ the borne." Strype, ill. 620. This seems to 
other way. Much would depend on the imply that it had been usually practised 
humanity of the sheriff, which one might on the living. And lord Bacon, in his 
hope to be stronger in an English gen- observations on a libel written against 
tleman than his zeal against popery. But lord Burleigh in 1592, does not deny the 
I cannot help acknowledghig that there " bowellings" of catholics; but makes a 
is reason to, believe the disgustii^ cruel- . sort of apology for it, as " less cruel 
ties of the 1^1 sentence to have been than the wheel or forcipation, or even 
frequently inflicted. In an anonymous simple burning." Bacon's Works, voLi. 
memorial among lord Burleigh's papers, p. 534. 
written about 1586, it is recommended ' Burnet, ii. 418. 
that piieatB pentisting in their treason- * '* Though no papists were In this 
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An apology was always deduced for these measures, 
whether of restriction or pimishment, adopted against 
all adherents to the Roman church, from the restless 
activity of that new militia which the Holy See had 
lately organised. The mendicant orders established in 
the liirteenth century had lent former popes a powerful 
aid towards subjecting both the laity and the secular 
priesthood, by their superior learning and ability, their 
emulous zeal, their systematic concert, their implicit 
obedience. But, in all these requisites for good and 
&ithful janissaries of the church, they were far Excelled 
by the new order of Ignatius Loyola. Eome, I believe, 
found in their services what has stayed her fall. They 
contributed in a very material degree to check the tide 
of the Reformation. Subtle alike and intrepid, pliant 
in their direction, unshaken in their aim, tiie sworn, 
implacable, unscrupulous enemies of protestant govern- 
ments, the jesuits were a legitimate object of jealousy 
and restraint. As every member of that society enters 
into an engagement of absolute, unhesitating obedience 
to its superior, no one could justly complain that he 
was presumed capable at least of committing any crimes 

reign pfat to death purely on account of as truly punished for their religion as if 

their religion, as numberless protestants they had been convicted of heresy ? A 

had been in the woful days of queen man is punished for religion when he 

Mary, yet many were executed for trea- incurs a penalty for its piofe88i(»i or ex- 

flon." Chnrton's Life of Nowell, p. 147.. erdse to which he was not liable on any 

Mr. Southey, whose abandonment of the other account. 

oppressed side I sincerely regret, holds This is applicable to the great minority 
the same language; and a later writer, of capital convictions on this score under 
Mr. Townsend, in his Accusations of Elizabeth. The persons convicted could 
History against the Church of Rome, not be traitors in any fair sense of the 
has laboured to defend the capital, as word, because they were not charged 
well as other punishments, of catholics with anything properly denominated 
under Elizabeth, on the same pretence of treason. It certainly appears that Cam- 
their treason. plan and some other priests about the 
Treason, by the law of England, and same time were indicted on the statute of 
according to the common use of language, Edward UL for compassing the queen's 
is the crime of rebellion or conspiracy death, or intending to depose her. But 
against the government If a statute is the only evidence, so far as we know or 
niade,by which .the celebration of certain have reason to suspect, that could be 
religious rites is sutjjocted to the same brought against them, was their own ad- 
penalties as rebellioti or conspiracy, mission, at least by refusing to allure it, 
would any man, free from prejudice, of the pope's power to depose heretical 
and not designing to impose upon the princes. I suppose it is imneoessary to 
nninformed, speak of persons convicted prove that, without some overt act to 
on such a statute as guilty of treason, show a design of acting upon this 
^thout expressing in what sense he principle, it could not fall within the 
uses the words, or deny that Uiey were statute. 
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that the policy of his monarch might enjoin. But if 
the Jesuits by their abilities and busy spirit of intrigue 
promoted the interests of Kome, they raised up enemies 
by the same means to themselves within the bosom of 
the church; and became little* less obnoxious to the 
secular clergy, and to a great proportion of the laity, 
than to the protestants whom they were commissioned 
to oppose. Their intermeddlilig character was shown 
in the very prisons occupied by catholic recusanis* 
where a schism broke out between the two parties, and 
the secular priests loudly complained of their usurping 
associates.* This was manifestly connected with the 
great problem of allegiance to the queen, which the one 
side being always ready to pay, did not relish the sharp 
usage it endured on account of the other's disaffection. 
The council indeed gave some signs of attending to this 
distinction, by a proclamation issued in 1602, ordering 
all priests to depart from the kingdom, unless they 
should come in and acknowledge their allegiance, with 
whom the queen would take further order." Thirteen 
priests came forward on this, with a declaration of 
allegiance as full as could be devised. Some of the 
more .violent papists blamed them for this ; and the 
Louvain divines concurred in the censure.* There 
were now two parties among the English catholics ; and 
those who, goaded by the sense of long persecution, 
and inflamed by obstinate bigotry, regarded every here- 
tical government as unlawful or unworthy of obedience, 
used every machination to deter the rest from giving 
any test of their loyalty. These were the more busy, 
but by much the less numerous class; and their in- 
fluence was mainly derived from the laws of severity, 
which they had braved or endured with fortitude. It 
is equally candid and reasonable to believe that, if a 
fair and legal toleration, or even a general connivance 

t Watson's QaodUbets. True Relation priests, and the causes of all the discord 

of the Faction begun at Wisbech, 1601. in the English nation." P. 74. I have 

These tracts contain rather an uninterest- seen several other pamphlets of the time 

ing account of the squabbles in Wisbech relating to this diiferenoe. Some account 

castle among the prisoners, but cast heavy of it may be found in Camden. 648, and 

reproaches on the Jesuits, as the " fire- Strype, iv. 194, as well as in the catholic 

brands of all sedition, seeking by right or historians, Dodd and Lingard. 

wrong simply or absolutely the monarchy " Rymer, xv. 473, 488. 

of all England, enemies to all secular ' Butler's Engl. Catholics, p. 261. 
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at the exercise of their worship, had been conceded in 
the first part of Elizabeth's reign, she would have spared 
, herself those perpetual terrors of rebellion which oc- 
cupied all her later years. Borne would not indeed 
have been appeased, and some desperate fEinatic might 
have sought her life ; but the English catholics coUec- 
tively would have repaid her protection by an attach- 
ment which even her rigour seems not wholly to have 
prevented. 

It is not to be imagined that an entire unanimity 
prevailed in the councils of this reign as to the best 
mode of dealing with^ the adherents of Eome. Those 
temporary connivances or remissions of punishment 
which, though to our present view they hardly lighten 
the shadows of this persecution, excited loud complaints 
from bigoted men, were owing to the queen's personal 
humour, or the influence of some advisers more liberal 
than the rest. Elizabeth herself seems always to have 
inclined rather to indulgence than extreme severity. 
Sir Christopher Hatton, for some years her chief favour- 
ite, incurred odium for his lenity towards papists, and 
was, in their own opinion, secretly inclined to them.^ 
Whitgift foimd enough to do with an opposite party. 
And that too noble and high-minded spirit, so ill fitted 
for a servile and dissembling court, the earl of Essex, 
was the consistent friend of religious liberty, whether 
the catholic or the puritan were to enjoy it. But those 
councillors, on the other hand, who favoured the more 
precise reformers, and looked coldly on the established 
church, never failed to demonstrate their protestantism 
by excessive harshness towards the old religion's ad- 
herents. That bold bad man, whose favour is the great 
reproach of Elizabeth's reign, the earl of Leicester, and 
the sagacious, disinterested, inexorable Walsingham, 
were deemed the chief advisers of sanguinary punish- 
ments. But, after their deaths, the catholics were 
mortified to discover that lord Burleigh, from whom 
they had hoped for more moderation, persisted in the 

y Ribadeneira says that Hatton ** ani- his death in 1591. De Schismate Anglic, 

mo Catholicus, nihil perinde quam inno- c 9. This must have been the procla- 

centemillonimsangainemadeocradeliter mation of 29th Nov. 1591, forbidding all 

perfondi dolebat" He prevented Cecil persons to harbour any one of whose 

from promulgating a more atrocious edict conformity they should not be well aa- 

tban any other, which was published after sured. 
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same severities ; contrary, I think, to the principles he 
had himself laid down in the paper from which I have 
above made some extracts.' 

The restraints and penalties by which civil govern- 
ments have at various times thought it expedient to 
limit the religions liberties of their subjects may be 
arranged in something like the following scale. The 
first and slightest degree is the requisition of a test of 
conformity to the established religion, as the condition 
of exercising offices of civil trust. The next step is to 
restrain the free promulgation of opinions, especially 
through the press. All prohibitions of the open exercise 
of religious worship appear to lorm a third and more 
severe class of restrictive laws. They become yiet 
more rigorous when they afford no indulgence to the 
most private and secret acts of devotion or expressions 
of opinion. Finally, the last stage of persecution is to 
enforce by legal penalties a conformity to the established 
church, or an abjuration of heterodox tenets. 

The first degree in this classification, or the exclusion 
of dissidents from trust and power, though it be always 
incumbent on those who maintain it to prove its necessity, 
may, under certain rare circumstances, be conducive to 
the political well-being of a state ; and can then only be 
reckoned an encroachment on the principles of toleration 
when it ceases to produce a public benefit sufficient to 
compensate for the privation it occasions to iis objects. 
Such was the English test act during the interval i>etween 
1672 and 1688. But, in my judgment, the instances 
which the history of mankind affords, where even these 
restrictions have been really consonant to the soundest 
policy, are by no means numerous. Cases may also 
be imagined where the free discussion of controverted 
doctrines might, for a time at least, be subjected to 
some limitation for the sake of public tranquillity. I 
can scarcely conceive the necessity of restraining an 
open exercise of religious rites in any case, except that 
of glaring immorality. In no possible case can it be 
justifiable for the temporal power to intermeddle with 
the private devotions or doctrines of any man. But least 
of all can it cany its inquisition into the heart's re- 
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cessesB, and bend the reluctant conscience to an insincere 
profession of truth, or extort from it an acknowledgment 
of error, for the purpose of inflicting punishment. The 
statutes of Elizabeth's reign comprehend every one of 
these progressive degrees of restraint and persecution. 
And it is much to be regretted that any writers worthy 
of respect should, either flirough undue prejudice against 
an adverse religion, or through timid acquiescence in 
whatever has been enacted, have offered for this odious 
code the false pretext of political necessity. That neces- 
sity, I am persuaded, can never be made out: the 
statutes were, in many instances, absolutely unjust ; in 
others, not demanded by circumstances; in almost all, 
prompted by religious bigotry, by excessive appre- 
hension, or by the arbitrary spirit with which our 
government was administered under Elizabeth. 
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ON" THE LAWS OF ELIZABETH'S REIGN RESPECTING PROTESTANT 
NONCONFORMISTS. 



Origin of the Differences among the English Protestants— Religions Indinstioins of ' 
the Queen— Unwillingness of many to comply with the established Ceremonies- 
Conformity enforced by the Archbishop— Against the Disposition of others— A 
more determined Opposition, about 1570, led by Cartwrlght— Dangerous Nature 
of his Tenets— Puritans supported in the Commons— and in some measure by the 
Council— Prophesyings— Archbishops Grindal and Whitgift— Conduct of the latter 
in enforcing Conformity — High Commission Court— Lord Burleigh averse to 
Severity— Puritan Libels— Attempt to set up Presbyterian ^stem^House of 
Commons averse to Episcopal Authority— Independents liable to severe Laws- 
Hooker's Ecclesiastical Polity— Its Character— Spoliation of Church Revenues- 
General Remarks— Letter of Walsingham in Defence of the Queen's Government 

The two statutes, enacted in the first year of Elizabeth, 
Puritans. ^^^"^^^7 Called the acts of supremacy and 
uniformity, are the main links of the Anglican 
church with the temporal constitution, and establish tbe 
subordination and dependency of the former ; the . first 
abrogating all jurisdiction and legislative power of eccle- 
siastical rulers, except under the authority of the crown ; 
and the second prohibiting all changes of rites and dis- 
cipline without tiie approbation of parliament. It was 
the constant policy of this queen to maintain her eccle- 
siastical prerogative and the laws she had enacted. But 
in following up this principle she found herself involved 
in many troubles, and had tp contend with a religious 
party quite opposite to the Eomish, less dangerous in- 
deed and inimical to her government, but full as vexa- 
tious and determined. 

I have in another place sligbtly mentioned the differ- 
^j^j^^ ^ enoes that began to spring up under Edward VI. 
the d?f- between the moderate reformers who established 
amon^the ^® Anglican church, and those who accused 
English them of proceeding with too much forbearance 
protestants.^ Casting off superstitious and abuses. These 
diversities of opinion were not without some relation to 
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those which distinguished the two great families of pro- 
testantism in Europe. Luther, intent on his own system 
of dogmatic theology, had shown much indifference about 
retrenching exterior ceremonies, and had even favoured, 
especially in the first years of his preaching, that spe- 
cious worship which some ardent reformers were eager 
to reduce to simplicity.* Crucifixes and images, tapers 
and priestly vestments, even for a time the elevation of 
the host and the Latin mass-book, continued in the 
Lutheran churches ; while the disciples of Zuingle and 
Calvin were carefully eradicating them as popish idolatry 
and superstition. Cranmer and Kidley, tiie founders 
of the English Eeformation, justly deeming themselves 
independent of any foreign master, adopted a middle 
course between the Lutheran and Calvinistic ritual. 
The general tendency however of protestants, even in 
the reign of Edward VI., was towards the simpler forms ; 
whether through the influence of those foreign divines 
who co-operated in our Eeformation, or because it was 
natural in the heat of religious animosity to recede as far 
as possible, especially in such exterior distinctions, from 
the opposite denomination. The death of Edward seems 
to have prevented a further approach to the scheme of 
Geneva in our ceremonies, and perhaps in our church- 
government. During the persecution of Mary's reign 
the most eminent protestant clergymen took refuge in 
various cities of Germany and Switzerland. They were 
received by the Calvinists with hospitality and fraternal 
kindness ; while the Lutheran divines, a narrow-minded 
intolerant faction, both neglected and insulted them.* 
Divisions soon arose among themselves about the use of 
the English service, in which a pretty considerable party 
was disposed to make alterations. The chief scene of 
these disturbances was Frankfort, • where Knox, the 
famous reformer of Scotland, headed the innovators; 
while Cox, an eminent divine, much concerned in the 
establishment of Edward VI., and afterwards bishop of 
Ely, stood up for the original liturgy. Cox succeeded 
(not *quite fairly, if we may rely on the only narrative 
we possess) in driving his opponents from the city; 
but these disagreements were by no means healed 

• Sleidan, Hist de 1a Reformation, par Courayer, ii. 74. 
b Strype'B Cranmer, 354. 
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when the accession of Elizabeth recalled both parties 
to their own country, neither of them very likely to 
display more mutual charity in their prosperous hour 
than they had been able to exercise in a common pei> 
secution.'' 

The first mortification these exiles endured on their 
return was to find a more dilatoly advance towards 
public reformation of religion, and more of what they 
deemed lukewarmness, than their sanguine zeal had 
anticipated. Most part of this delay was owing to the 
greater prudence' of the queen's coxmcillors, who felt the 
pulse of the nation before they ventured on such essential 
changes. But there was yet another obstacle, on which 
the reformers had not reckoned. Elizabeth, 
kK;KtiSns though rcsolutc against submitting to the papal 
of the supremacy, was not so averse to all the tenets 
queen. abjured by protestants, and loved also a more 
splendid worship than had prevailed in her brother's 
reign ; while many of those returned from the Continent 
were intent on copying a still simpler model. She re- 
proved a divine who preached against the real presence, 
and is even said to have used prayers to the Virgin.* 
But her great struggle with the reformers waa about 
images, and particularly the crucifix, which she retained, 
with lighted tapers before it, in her chapel ; though in 
the injunctions to the ecclesiastical visitors of 1559 they 

*^ These transactions have been per- Smalcaldic league of the German princes, 

petuated by a tract, eaitltled Discourse of whose bigotry would admit none bat 

the Troubles at Fnmkfortt first pubUsbed members of the Augsburg ConfessioD. 

in 1675, and reprinted in the well-known Jewell's letters to Peter Martyr, in -the 

collection entitied the Phceuix. It {is appendix to Burnet's third volume, and 

fftirly and temperately written, though lately published more accurately, with 

with an avowed bias towards the puritan many of other reformers, hf, the Pftrker 

party. Whatever we read in any his- Society [1845], throw considerable light 

torian on the sul^ect is derived from this on the first two years of Elizabeth's 

authority; but the refraction is of course reign; and show that famous prelate to 

very different through the pages of Collier h^ve been what afterwards would have 

and of Neal. been called a precisian or puritan. He 

d Strype's Annals, ii. 1. There was even approved a scruple £li»A)eth enter- 

a Lutheran party at the beginning of her tained about her titie of head of the 

reign, to which the queen may be said church, as i^pertaining only t6 Christ 

to have inclined, not altogether from But the unreasonableness of the disoon- 

religion, but from policy. Id. i. 53. Her tented party, and the natural tendency 

situation was very hazardous; and, in of a man who has joined the side of 

order to connect herself with sincere power to deal severely with those he has 

allies, she had thoughts of Joining the left, made him afterwards their enemy. 
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are directed to have tlieni taken away from churches.* 
This concession she must have made very reluctantly, 
for we find proofe the next year of her inclination to 
restore them ; and the question of their lawfulness was 
debated, as Jewell writes word to Peter Martyr, by 
himself and Grindal on one side, against Parker and 
Cox, who had been persuaded to argue in their fe.vour/ 
But the strenuous opposition of men so distinguished as 
Jewell, Sandys, and Grindal, of whom ^khe first declared 
his intention of i*esigning his bishopric in case this return 
towards superstition should be nmde, compelled Eliza- 
beth to relmquish her project.* The crucifix was even 
for a time remoTed from her own chapel, but replaced 
about ISTO.** 

There was, however, one other subject of dispute be- 
tween the old and new religions upon which her majesty 
could not be brought to adopt the protestant side of the 
question. This was the marriage of the clergy, to which 
she expressed so great an aversion, that she would never 
consent to repeal the statute of her sister's reign against 
it.* Accordingly the bishops and clergy, though they 
married by connivance, or rather by an ungracious per- 
mission,^ saw with very just dissatisfaction their children 

* Boods and relics accordingly were expected fhe queen to make rach a retro- 
broken to pieces and burned throogbout grade moyement in religion as would 
the kingdom, of wbich Collier makes loud compel them all to disobey her. life of 
complaint This, Strype says, gave much Fuker, Appendix, 29 ; a very remarkable 
ofTence to the catholics; and it was not letter. 

the most obvious method of inducing h Strype's Fftrker, 310. The areh- 

them to conform. Mshop seems to disapprove this as inex- 

f Burnet, ill. Appendix, 290. Strype's pedient, but rather coldly; he was far 

Parker, 46* from sharing the usual opinions on this 

8 Quiuitum augnror, non scribam ad gnlject A puritan pamphleteer took the 

te poethac episcopus. Eo enim Jam res liberty to name the queen's diapel as 

pervenit, ut aut cruces argenten et stan- *• the pattern and precedent of all super- 

nese, quasnosubiqueconfregimus, resti-' gtition." Strype's Annals, i. 471. 

tnendse sint, aut episcopatns relinquehdi. i Burnet, ii 395. 

Bnmet, 294. I conceive that by cruces k One of the Injunctions to the visitors 

we are to understand crucifixes, not of 1659, reciting the offence and slander 

mere crosses; though I do not find the to the church that had arisen by lack of 

word, even In Du Cange, used in the for- discreet and sober behaviour in many 

mer sense. Sandys writes that he had ministers, both in choosing of their wives 

nearly been deprived for expressing him- and in living with them, directs that no 

self warmly against images. Id. 296. priest or deacon shall marry without the 

Other proofs of the text may be found in allowance of the bishops, and two Justices 

the same collection, as well as in Strype's of the peace dwelling near the woman's 

Annals, and his Life of Parker. Even abode, nor without the consent of her 

Parker seems, on one occasion, to have parents or kinsfolk, or, for want of these. 



174 



WORSHIP AT ZURICH AND GENEVA. Chap. IV. 



treated by the law as the offspring of concubinage." This 
continued, in legal strictness, till the first year of James, 
when the statute of Mary was explicitly repealed ; though 
I cannot help suspecting that clerical marriages had been 
tacitly recognised, even in courts of justice, long before 
that time. Yet it appears less probable to derive Eliza- 
beth's prejudice in this respect from any deference to the 
Eoman discipline, than from that strange dislike to the 
most lawful union between the sexes which formed one 
of the singularities of her character. 

Such a reluctance as the queen displayed to return in 
every point even to the system established under Edward 
no slight disappointment to those who thought that 
too little had been effected by it. They had beheld at 
Zurich and Geneva the simplest and, as they conceived, 
the purest form of worship. They were persuaded that 
the vestments still worn by the clergy, as in the days of 

of her master or mistress, on pain of not " The queen's mi^esty will wink at it, 

being permitted to exercise the ministry but not stablish it by law, which is no- 

or hold any benefice ; and that the mar- thing else but to bastard onr children." 

riages of bishops should be approved by And decisive proofs are brought by Strype 

the metropolitan, and also by com- that the marriages of the clergy were not 

missioners appointed by the queen. So- held legal in the first part, at least, of 

mers Tracts, i. 65. Burnet, ii. 398. It the queen's reign. Elizabeth herself, 

is reasonable to suppose that whto a host after having been sumptuously enter- 

of low-bred and illiterate priests were at tained by the archbi8h<^ at Lambeth, 

once released from the obligation to cell- took leave of Mrs. Parker with the follow- 

bacy, many of them would" abuse their ing courtesy: Madam (the style of a 

liberty improvidently, or even scandal- married lady) I may not call you ; mis- 

ously ; and this probably had increased treu (the appellation at that time of an 

Elizabeth's pr^udice against clerical unmarried woman) I am loth to call you ; 

matrimony. But I do not suppose that but however I thank you for your good 

this ipjunction was ever much regarded, cheer." This lady is styled, in deeds 

Some time afterwards (Aug. 1661) she made while her husband was archbishop, 

put forth another extraordinary iAjunc- Parker alias JETarleston, which was her 

tion, that no member of a college or maiden name. And she dying before her 

cathedral should have his wife living husband, her brother is called her heir- 

witliin its precincts, under pain of forfeit- .at-law, Uiough she left children. But the 

ing all his preferments. Cecil sent this archbishop procured letters of legitima- 

to Parker, telling him at the same time tion, in order to render them capable of 

that it was with great difficulty he had inheritance. Life of Parker, p. 611. 

prevented the queen from altogether for- Others did the same. Atmals, i. 8. Yet 

bidding the marriage of priests. Life of such letters were, I conceive, beyond the 

P. 107. And the archbishop himself queen's power to grant, and could not 

says, ini the letter above mentioned, " I have obtained any regard in a court of 

was in a horror to hear such words to iaw. 

come from her mild nature and Chris- In the diocese of Bangor it was usual 
tianly learned conscience as she spake for the clergy, some years after Eliza- 
concerning God's holy ordinance and in- beth's accession, to pay the bishop for a 
sUtntion of matrimony." licence to keep a concubine. Strype s 
" Sandys writes to Parker, April, 1559, Parker, 203. 
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popery, though in themselves indifiPwent, led to erro- 
neous notions among the people, and kept alive a recol- 
lection of former superstitions, which would render their 
return to them more easy in the event of another political 
revolution." They disliked some other 'ceremonies for 
the same reason. These objections were by no means 
confined, as is perpetually insinuated, to a few discon- 
tented persons. Except archbishop Parker, who had 
remained in England during the late reign, and Cox, 
bishop of Ely, who had taken a strong part at Frankfort 
against innovation, all the most eminent churchmen, 
such as Jewell, Grindal, Sandys, Nowell, were in favour 
of leaving off the surplice and what were called the 
popish ceremonies.** Whether their objections are to be 
deemed narrow and frivolous or otherwise, it is incon- 
sistent with veracity to dissemble that the queen alone 
was the cause of retaining those observances to which 
the great separation from the Anglican establishment is 
ascribed. Had her influence been withdrawn, surplices 
and square caps would have lost their steadiest friend ; 
and several other little accommodations to the prevalent 
dispositions of protestants would have taken place. Of 
this it seems impossible to doubt, when we read the 
proceedings of the convocation in 1562, when a proposi- 
tion to abolish most of the usages deemed objectionable 
was lost only by a vote, the numbers being 59 to 58.^ 

In thus restraining the ardent zeal of reformation, 
Elizabeth may not have been guided merely by her own 
prejudices, without far higher motives of prudence and 
even of equity. It is difficult to pronounce in what pro- 

° Bornet, iii. 305. Grindal, when first named to the see of 

° Jewell's letters to Bullinger, in Bar- London, had his scruples about wearing 

net, are full of proofs of his dissatisfao the episcopal habits removed by Peter 

tion ; and those who feel any doubts Martyr. Strype's Grindal, 29. 

may easily satisfy themselves from the P It was proposed on this occasion to 

same collection, and from Strype as to abolish all saints' days, to omit the cross 

the others. The current opinion, that in baptism, to leave kneeling at the com- 

these scruples were imbibed during the munion to the ordinary's discretion, to 

banishment of our reformers, must be take away organs, and one or two more 

received with great allowance. The dis- of the ceremonies then chiefly in dispute, 

like to some parts of the Anglican ritual Burnet, iii. 303, and Append. 319. Strype, 

had begun at home ; it had broken out 1. 297, 299. Nowell voted in the mi. 

at Frankfort; it is displayed in all the nority. It can hardly be going too far to 

early documents of Elizabeth's reign by suppose that some of the minority were 

the English divines, &r more warmly attached to the old religion, 
than by their Swiss correspondents. 
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portion the two conflicting religions were blended on 
her coming to the throne. The reformed occnpied most 
large towns, and were no doubt a more active and power- 
ful body than their opponents. Nor did the ecclesiastical 
visitors of 1659 complain of any resistance, or even un- 
willingness, among the people.** Still the Bomish party 

1 Jewell, one of these visltoni, writes gentry. The porth of England, where 
afterwards to Martyr, ** Invenimiifl nbl- their strength lay, was in every respect 
que animoB mnltltndhiis satis propensos the least important part of the UngdonL 
adreligionem; ibi etiam, ubi omnia pu- Even aooording to Dr. Ldngard, who thinks 
tabantur fore difBcillima. .... Si qnid fit to claim half the nation as catholic in 
erat obstinate malitis, id totom erat in the middle of this reign, the number of 
pre8byteris,illispreBertlm,quiaUqiiando recusants certified to the council nnder 
stetissent k nostra sententift," Burnet, iii. 23 Eliz. c 1, amounted only to fifty thou- 
Append. 289. The common people in sand'; and, if we can trust the authority 
London and elsewhere, Strype says, took of other lists, they were ranch fiewer be- 
an active part in demolishing images; fore the aoceesian of James. This writer, 
the pleasure of destruction, I suppose, I may observe in passing, has, through 
mingling with their abhorrence of idol- haste and thoughtlessness, misstated a 
atry. And during the conferences held passage he cites trcm Murden's State 
in Westminster Abbey, Jan. 1659, be- Fapers,p. 606, and confounded the persons 
tween the catholic and protestant divines, suspected for religion in the city of Lon- 
the populace, who had been admitted as don, about tiie time of the Armada, with 
spectators, testified such disapprobation the whole number of men fit for arms; 
of the former, that they made it a pre- thus making the former amount to seven- 
text for breaking off the argument There teen thousand and eighty-three, 
was indeed such a tendency to anticipate Mr. Butler has taken up so paradox- 
the government in refonnation as neces- leal a notion on this 8u1^|ect» that he 
sitated a proclamation, Dec. 28, 1668, literally maintains the catholics to have 
silencing preachers on both sides. been at least one half of the people at the 

Mr. Butler says, from several cireum- epoch of the Qunpowder-plot. VoL i. 

stances it is evident Uiat a great majority p. 295. We should be glad to know at 

of the nation then inclined to the Roman what time he supposes the grand apos- 

catholic religion. Mem. of English Catho- tacy to have been consummated. CknUnal 

lies, i. 146. But his proofii of this are Bentlvoglio gives a very dUTerent ao- 

extremely weak. The attachment he count; reckoning the real catiiolica, such 

supposes to have existed in the laity to- as did not make profession of heresy, at 

wards their pastors may well be doubted; only a thirtieth part of the whole; 

it could not be founded on the natural though he supposes that four-fifths might 

grounds of esteem ; and if BJahton, the become such, firom secret inclinatkm or 

oonttauator of Sanders do Schismate, general indifference, if it were once esta- 

whom he quotes, says that one third, of blished. Opere di BentivogUo, p. 83, 

the nation was protestant, we may surely edit. Paris, 1646. But I presume neither 

double the calculation of so determined a Mr. Butler nor Dr. Ldngard would own 

papist As 19 the influence which Mr. B. then adiajphoritU, 

alleges the court to have eihployed in The latter writer, on the other hand, 

elections for Elizabeth's first parliament, reckons the Hugonots of France, soon 

the argument would equally prove that after 1660, at only one hundredth part of 

the nujority was protestant under Maiy, the nation, quoting for thi^ Casielnau, an 

since she had recourse to the same means, usefiil memoir-writer, but no authority 

The whole tenor of historical documents on a matter of calculation. The stem 

in Elizabeth's reign proves that the catho- spirit of Coligni, otros animut CaUmis, 

lies soon became a minority, and still rising above all misfortune, and unoon- 

more am<mg the common people than the quenble eatcepi by the darkest treachery. 
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was extremely numerous: it comprehended the far 
greater portion of the beneficed clergy, and all those 
who, having no turn for controversy, clung with pious 
reverence to the rites and worship of their earliest asso- 
ciations. It might be thought perhaps not very repug- 
nant to wisdom or to charity that sudh persons should 
be won over to the reformed fsiith by retaining a few 
indifferent usages, which gratified their eyes, and took 
off the impression, so unpleasant to simple minds, of 
religious innovation. It might be urged that, should 
even somewhat more of superstition remain a while 
than rational men would approve, the mischief would 
be for less than to drive the people back into the arms 
of popery, or to expose them to the natural consequences 
of destroying at once all old landmarks of reverence, — 
a dangerous fia,natioism, or a careless irreligion. I know 
not in what degree these considerations had weight with 
Elizabeth ; but they were such as it well became her to 
entertain. 

We live, however, too far from the period of her 
accession to pass an unqualified decision on the course 
of policy which it was best for the queen to pursue. 
The difficulties of effecting a compromise between two 
intolerant and exclusive sects were perhaps insuperable. 
In maintaining or altering a religious establishment, it 
may be reckoned the general duty of governments to 
respect the wishes of the majority. But it is also a rule 



mined, which may not always be the more numerous, 
party. I am far from being convinced that it would not 
have been practicable, by receding a little from that 
uniformity which governors delight to prescribe, to have 
palliated in a great measure, if not put an end for a time 
to, the discontent that so soon endangered the new 
establishment. The frivolous usages, to which so many 
frivolous objections were raised, such as the tippet and 
surplice, the sign of the cross in baptism, the ring in 
matrimony, the posture of kneeling at the communion, 

is sufficiently adinirable without reducing in 'the beginning of the next century, 

bis party to 80 miserable a fraction. The when proscription and massacre, luke- 

Calvinists at this time are reckoned by wannness and self-interest, had thinned 

some at one fourth, but more frequently their ranks, they are estimated by Benti- 

at one tenth, of the French nation. Even voglio (u6i mjwti) at one fifteenth. 
VOL. I. 




efficient and deter- 
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might have been left to private discretion, not possibly 
without some inconvenience, but with less, as I con- 
ceive, than resulted from rendering their observance in- 
dispensable. Nor should we allow, ourselves to be 
turned aside by the common reply, that no concessions 
of this kind would have ultimately prevented the dis- 
union of the church upon more essential differences than 
these litigated ceremonies ; since the science of policy, 
like that of medicine, must content itself with devising 
remedies for immediate danger, and can at best only 
retard the progress of that intrinsic decay which seems 
to be the law of all things himian, and through which 
every institution of man, like his earthly frame, must 
one day crumble into ruin. 

The repugnance felt by a large part of the protestant 
Unwiiiin ^^®^Sy ^ ceremonies with which Elizabeth 
neas of maiiy would uot conscut to dispense, showed itself 
wiS"toe^ in irregular transgressions of the uniformity 
established prescribed by statute. Some continued to wear 
ceremonies. habits. Others laid them aside; the com- 
municants received the sacrament sitting, or standing, 
or kneeling, according to the minister's taste ; some 
baptLaed in the font, others in a basin ; some with the 
sign of the cross, others without it. The people in 
London and other towns, siding chiefly with the male- 
contents, insulted such of the clergy as observed the 
prescribed order.** Many of the bishops readily connived 
at deviations from ceremonies which they disapproved. 
Some, who felt little objection to their use, were against 
imposing them as necessary/ And this opinion, which 
led to very momentous inferences, began so much to 
prevail, that we soon find the objections to conformity 
more grounded on the unlawfulness of compulsory regu- 
lations in the church prescribed by the civil power, 
than on any special impropriety in the usages them- 
selves. But this principle, which perhaps the scrupulous 
party did not yet very Mly avow, was altogether in- 
compatible with the supremacy vested in the queen, of 
which fairest flower of her prerogative she was abund- 

*iStrype's Parker, ',152, 163. Collier, Wells, for having made a man do penance 

608. In the Lansdowne Collection, voL for adultery in a square cap. 

viil. 41, is a letter from Parker, April, ' Strype's Parker, 157, 173. 
1565, complaining of Turner, doan of 
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antly tenacious. One thing was evident, that the puritan 
malecontents were growing every day more numerous, 
more determined, and more likely to win over the 
generality of those who sincerely favoured the protestant 
cause. There were but two lines to be taken ; either to 
relax and modify the regulations which gave offence, or 
to enforce a more punctual observation of them. It 
seems to me far more probable that the former course 
would have prevented a great deal of that mischief 
which the second manifestly aggravated. For in this 
early stage the advocates of a simpler ritual had by no 
means assumed the shape of au embodied faction, which 
concessions, it must be owned, are not apt to satisfy, 
but numbered the most learned and distinguished por- 
tion of the hierarchy. Parker stood nearly alone on the 
other side, but alone more than an equipoise in the 
balance, through his high station, his judgment in 
matters of policy, and his knowledge of the queen's dis- 
position. He had possibly reason to apprehend that 
Elizabeth, irritated by the prevalent humour for altera- 
tion, might burst entirely away from the protestant 
side, or stretch her supremacy to reduce the church into 
a slavish subjection to her caprice.' This might induce 
a man of his sagacity, who took a far wider view of civil 
• affairs than his bretiiren, to exert himself according to 
her peremptory command for universal conformity. But 
it is not easy to reconcile the whole of his conduct to 
this supposition ; and in the copious memorials of Strype 
we find the archbishop rather exciting the queen to 
rigorous measures a^^st the puritans than standing in 
need of her admonition.' 

The unsettled state of exterior religion which has 



* This apprehension of Elizabeth's tak- 
ing a disgust to protestantism is intimated 
in a letter of bishop Cox, Strype's Parker, 
229. 

t Parker sometimes declares himself 
willing to see some indulgence as to the 
habits and other matters; but the queen's 
commands being peremptory, he had 
thought it his duty to obey them, though 
forewarning her that the puritan minis- 
ters would not give way : 225, 227. This, 
however, is not consistent with other 
passages, where he I4>pear8 to importune 



the queen to proceed. Her wavering 
conduct, partly owing to caprice, partly 
to 'insincerity, was paturally vexatious 
to a man of his firm and ardent temper. 
Possibly he might dissemble a little in 
writing to Cecil, who was i^^ainst driving 
the puritans to extremities. But, on the 
review of his whole behaviour, he must be 
reckoned, and always has been reckoned, 
the most severe disciplinarian of Eliza- 
beth's first hierarchy, though more vio- 
lent men came afterwards. 
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been mentioned lasted till 1565. In the beginning of 
Conformity that year a detennination was taken hy the 
SeSdi^' queen, or rather perhaps the archbishop, to put 
bishop a stop to all irregularities in the public service. 
^poeitiS^ He set forth a book called Advertisemente, 
of others, containing orders and regulations for the dis- 
cipline of the clergy. This modest titie was taken in 
consequence of the queen's withholding her sanction of 
its appearance, through Leicester's influence.'' The pri- 
mate's next step was to summon before the ecclesiastical 
commission Sampson, dean of Christchurch, and Hum- 
phrey, president of Magdalen college, Oxford, men of 
signal nonconformity, but at the same time of such 
eminent reputation that, when the law took its course 
against them, no other offender could hope for indul- 
gence. On refusing to wear the customary habits, 
Sampson was deprived of his deaneiy; but the other 
seems to have been tolerated/ This instance of severity, 
as commonly happens, rather irritated than intimidated 
the puritan clergy, aware . of their numbers, their popu- 
larity, and their powerful friends, but above all sustained 
by tibeir own sincerity and earnestness. Parker had 
taken his resolution to proceed in the vigorous course 
he had begun. He obtamed from the queen a procla- 
mation, peremptorily requiring a conformity in the use 
of the clerical vestments and other matters of discipline. 
The London ministers, summoned before himself and 
their bishop Grindal, who did not very willingly co- 
operate with his metropolitan, were called upon for a 
promise to comply with the legal ceremonies, which 
thirty-seven out of ninety-eight refiised to make. They 
were in consequence suspended from their ministry, and 
their livings put . in sequestration. But these unfor- 
tunately, as was the case in all this reign, were the most 
conspicuous both for their general character and for 
their talent in preaching.^ 

Whatever deviations from uniformity existed within 
the pale of the Anglican church, no attempt had hitherto 

" Strype's Annals, 416. life of Barker, Fftrker, 184. Sampson bad refused a 

159. Some years after these Advertise- bishopric on aooonntof these ceremonies, 

ments obtained the queen's sanction, and Burnet, iii. 292. 

got the name of Articles and Ordinances. y life of Parker, 214. Strype says, p. 

Id. 160. 223,that the suspended ministers preached 

' Stijpe'8 Annals, 416, 430. Life of agidn after a little time by connivance. 
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been made to form separate assemblies ; nor could it be 
deemed necessary while so much indulgence had been 
conceded to the scrupulous clergy. But they were now 
reduced to determine whether ^e imposition of those 
rites they disliked would justify, or render necessary, 
an abiandonment of their ministry. The bishops of that 
school had so fisu: overcome their repugnance, as not only 
to observe the ceremonies of the church, but, in some 
instances, to . employ compulsion towards others.' A 
more unexceptionable, because more disinterested, judg- 
ment was pronounced by some of the Swiss reformers, to 
whom our own paid great respect — Beza, Gualter, and 
Bullinger; who, while they regretted the continuance 
of a few superfluous rites, and still more the severity 
used towards good men, dissuaded their friends from 
deserting their vocation on that account. Several of 
the most respectable opponents of the ceremonies were 
equally adverse to any open schism." But the ani- 
mosities springing from heated zeal, and the smart of 
what seemed oppression, would not suflfer the English 
puritans genersdly to acquiesce in such temperate coun- 
sels. They began to form separate conventicles in 
London, not ostentatiously indeed, but of course without 
the possibility of eluding notice. It was doubtless 
worthy of much consideration whether an established 
church-^vemment could wink at the systematic disre- 
gard of its discipline by those who were subject to its 
jurisdiction and partook of its revenues. And yet there 
were many important considerations, derived from the 
posture of religion and of the state, which might induce 
cool-headed men to doubt the expedielicy of too much 
straitening the reins. But there are few, I trust, who 



' Jewell is said to have become strict 
in enforcing the use of the sorpUoe. An- 
nals, 421. 

* Strype's Annals, i. 423, ii. 316; Life 
of Parker, 243, 348. Burnet, iii. 310, 
326, 337. Bishops Grindal. and Horn 
wn)te to Zurich, saying plainly it was 
not their fault that the habits were not 
laid aside, with the cross in baptism, the 
use of oi^ians, baptism by women, &c, 
p. 314. This last usage was much in- 
veighed against by the Galvinists, because 
it involved a theological tenet difforing 



iVom their own, as to the necessity of 
baptism. In Strype's Annals, 501, we 
have the form of an oath taken by all 
mii^wives to exercise their calling with- 
out sorcery or superstition, and to bap- 
tize with the proper words. It was 
abolished by James I. 

Beza was more dissatisfied than the 
Helvetic divines with the state of the 
English church— Annals, i. 452 ; Collier 
50S— but dissuaded the puritans from 
separatioii, and advised them rather to 
o(nnply with the ceremonies. Id. 511. 
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can hesitate to admit that the puritan clergy, after being 
excluded from their benefices, might still claim from a 
just government a peaceful toleration of their particular 
worship. This it was vain to expect from the queen's 
arbitrary spirit, the imperious humour of Parker, and 
that total disregard of the rights of conscience which 
was common to all parties in the sixteenth century. 
The first instance of actual punishment inflicted on pro- 
testant dissenters was in June, 1567, when a company 
of more than one hundred were seized during their 
religious exercises at Pltmimer's Hall, which they had 
hired on pretence of a wedding, and fourteen or fifteen 
of them were sent to prison.** They behaved on their 
examination with a rudeness, as well as self-sufficiency,, 
that had already begun to characterise the puritan 
faction. But this cannot excuse the fatal error of mo- 
lesting men for the exercise of their own religion. 

These coercive proceedings of the archbishop were 
feebly seconded, or directly thwarted, by most leading 
men both in church and state. Grindal and Sandys, 
successively bishops of London and ttrchbishops of York, 
were naturally reckoned at this time somewhat favour- 
able to the nonconforming ministers, whose scruples 
they had partaken. Parkhurst and Pilkington, bishops of 
Norwich and Durham, were openly on their side.'' They 
had still more effectual support in the queen's council. 
The earl of Leicester, who possessed more power than 
any one to sway her wavering and capricious temper, 
the earls of Bedford, Huntingdon, and Warwick, re- 
garded as the steadiest protestants among the aristocracy, 
the wise and grave lord keeper Bacon, the sagacious 
Walsingham, the experienced Sadler, the zealous KnoUys, 
considered these objects of Parker's severity either as 
demanding a purer worship than had been established 
in the church, or at least as worthy by their virtues 
and services of more indulgent treatment.* Cecil him- 
self, though on intimate terms with the archbishop, and 
concurring generally in his measures, was not far re- 
moved from the latter way of thinking, if his natural 



b Strype'8 Life of Parker, 242. Life 
tt Grindal, 114. 
« Burnet, ffi. S16. Sti7pe*B F&rker, 
et aUhl 



d Id. 226. The church had but two or 
three friends, Strype sajs, in the conndl 
about 1572, of whom Cecil was the chief. 
Id.388« 
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caution and extreme dread at tliis juncture of losing the 
queen's favour had permitted him more unequivocally 
to express it. Those whose judgment did not incline 
them towards the puritan notions respected the scruples 
of men in whom the reformed religioii could so implicitly 
confide. They had regard also to the condition of the 
church. The far greater part of its benefices were sup- 
plied by t^oiiformists of very doubtful sincerity, who 
would resume their mass-books with more alacrity than 
they had cast them aside.* Such a deficiency of pro- 
testant clergy had been experienced at the queen's 
accession, that for several years it was a common practice 
to appoint laymen, Usually mechanics, to read the service 
in vacant churches.' These were not always wholly 
illiterate ; or if they were, it was no more than might be 
said of the popish clergy, the vast majority of whom 
were destitute of all useM knowledge, and could read 
little Latin.* Of the two universities, Oxford had become 

* Burnet says, on the authority of the a longer list than Burnet's calculation 

visitors' reports, that, " out of 9400 bene- allows. 

ficed clergymen, not more than about It appears from an account sent in to 

200 refused to conform. This caused for the privy comicU by Parkhurst, bishop 

some years just apprehensions of the of Norwich, in 1562, that in his diocese 

danger into which religion was brought more than one third of the benefices were 

by their retaining their affections to the vacant. Annals, i. 323. But in Ely, 

old superstition ; so that," he proceeds, out of 152 cures, only 52 were served in 

" if queen EUzabeth had not lived so 1560. L. of Parker, 72. 

long as she did, till all that generation 8 Parker wrote in 1561 to the bishops 

was dead and a new set of men better of his province, ei\joining them to send 

educated and piindpled were grown up him certificates of the names and quali- 
and put in their rooms; and if a prince J. ties of all their clergy; one column, in 
of another religion had succeeded be'fore tithe form of certificate, was for learning : 

that time, they had probably turned about "And this," Strype says, "was com- 

again to the old superstition as nimbly monly set down — Latin^ aliqua verba 

as they had done before in queen Mary's intelligit, Latind utcunque intelligit, 

days." Vol. it p. 401. It would be easy Latinb pauca intelligit," &c. Sometimes, 

to multiply testimonies out of Strype to however, we find doctus. L. of Pftrker, 

the papist inclinations of a great part of 95. , But if the clergy could not read the 

the clergy in the first part of this reign, language in which their very prayers 

They are said to have been sunk in were composed, what other learning or 

superstition and looseness of living. An- knowledge could they have ? Certainly 

nals, L 166. none; and even those who had gone far 

fStrype's Annate, 138, 177. Collier, enough to study the school logic and 

436, 465. This seems to show that more divinity do not deserve a much higher 

churches were empty by the desertion of place than the wholly uninstructed. The 

popish incumbents than the foregoing Greek tongue was never flrewmrfiy taught 

note would lead us to suppose. I believe in the universities or public schoote till 

that many went off to foreign parts firom the Reformation, and perhaps not so soon, 

time to time who had complied in 1659/ Since this note was written, a letter 

and others were put out of their livings, of Gibson has been published in Pepys' 

The Roman catholic writers make out Memoirs, vol. iL p. 154, mentioning a 
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SO strongly attached to the Homifih side during the late 
reign, that, after the desertion or expulsion of the most 
zealous of that party had almost emptied several colleges, 
it still for many years abounded with adherents to the 
old religion.** But^t Cambridge, which had been equally 
popish at the queen's accession, the opposite faction soon 
acquired the ascendant. The younger students, im- 
bibing ardently the new creed of ecclesiastigal liberty, 
and excited by puritan sermons, began to throw off their 
surplices, and to commit other breaches of discipline, 
from which it might be inferred that the generation to 



catalogue he bad found of the clergy in 
the archdeaconry of Middlesex, a.d. 1563, 
v^ith their qualifications annexed. Three 
only are described as docti Latind et 
Grsec^; twelve are called docti simply; 
nine Latin6 docti ; thirty-one Latin^ 
mediocriter intelligentes ; forty-two La- 
t\nh perperam, utcunque aUqnldi pauca 
verba, &c., intelligentes ; seventeen are 
non docti or indoctL if this was the 
case in London, what can we think of 
more remote parts ? 

h In the struggle made for popery at 
the queen's acce98ion, the lower house of 
convocation sent up to the bishops five 
articles of faith, all 'strongly Eomau 
catholic. These had previously been 
transmitted to the two universities, and 
returned with the hands of the greater 
part of the doctors to the first four. The 
fifth they scrupled, as trenching too much 
on the queen's temporal power. Burnet, 
ii. 388, iii. 269. 

Strype says the universities were so 
addicted to popery, that for some years 
few educated in them were ordained. 
Life of Grindal, p. 50. And Wood's 
Antiquities of the CTniversity of Oxford 
contains many proofs of its attachment to 
the old religion. In Exeter College, as 
late as 1578, there were not above four 
protestants out of eighty, "all the rest 
secret or open Roman affectionaries." 
These chiefly came from tlie west, " where 
popery greatly prevailed, and the gentry 
were bred up in that religion." Strype's 
Annals, ii. 539. But afterwards Wood 
complains, "through the influence of 
Humphrey and Reynolds (the latter of 
whom became divinity lecturer on secre- 
tary Walsingham'B foundation in 1586), 



the disposition of the times, and the long 
continuance of the earl of Leicester, the 
principal patron of the puritanical fac- 
tion, in the plaoe of chancellor <rf Oxford, 
the &ce of the university was so much 
altered thatthere was little to be seen in 
it of the church of England, according to 
the principles and positions upon which 
it was first reformed." Hist of Oxford, 
vol. ii. p. 228. Previously, however, to 
this change towards puritanism, the uni- 
versity had not been Anglican,but popish; 
which Wood liked much better than the 
first, and nearly as well as the second. 

A letter from the university of Oxford 
to Elizabeth on her accession (Heme's 
edition of Roper's Life of More, p. 173) 
shows the accommodating character of 
these academies. They extol Mary as 
an excellent queen, but are consoled by 
the thought of her excellent successor. 
One. sentence is curious: ** Cnm patri, 
fnUriftm)ri,JiMl ftierit republicft carius, 
religione optatitUt verft glorift dulcins; 
cum In hftc familift hce laudes floruerint 
vehementer confidimus, &c., qme ^usdem 
stirpis sis, easdem cufridissime prosecu- 
turam." It was a singular train of com* 
plaisance to praise Henry's, Edward'ff, 
and Mary's religious sentiments in the 
same breath; but the queen might at 
least learn this ih>m it, that, whether she 
fixed on one of their creeds, or devised a 
new oiie for herself, she was sure of the 
acquiescence of this ancient and learned 
body. A preceding letter to cardinal 
Pole, in which the tiiS^es of Henry and 
Edward are treated more cavalierly, 
seems by the style, which is very elegant, 
to have been the production of the same 
pen. 
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come would not be less apt for innovation than the 
present.* 

The first period in the history of pnritanism includes 
the time from the queen's accession to 1570, j^^^^^^ 
during which the retention of superstitious determined 
ceremonies in the church had been the sole agSS^f^J^ 
avowed ground of complaint. But when these led by 
obnoxious riles came, to be enforced with ^^f^^ 
unsparing rigour, and even those who volimtarily re- 
nounced the temporal advantages of the ettablishment 
were hunted from their private conventicles, they began 
to consider the national system of ecclesiastical regimen 
as itself in fault, and to transfer to the institution of 
episcopacy that dislike which they felt for some of the 
prelates. The ostensible founder of this new school 
(though probably its tenets were by no means new to 
many of the sect) was Thomas Cartwright, the Lady 
Margaret's professor of divinity at Cambridge. He began 
about 1570 to inculcate the unlawfrilness of any form 
of church-government, except what the apostles had 
instituted, namely, the presbyterian. A deserved re- 
putation for virtue, learning, and acuteness, an ardent 
zeal, an inflexible self-confidence, a vigorous, rude, and 
arrogant style, marked him as the formidable leader of a 
religious faction.^ In 1572 he published his celebrated 
Admonition to the Parliament, calling on that assembly 
to reform the various abuses subsisting in the DJ^nggJ^,^g 
church. In this treatise such a hardy spiiit nature of 
of innovation was displayed, and schemes of ^^s*^'^*^- 
ecclesiastical policy so novel and extraordinary were 



i The fellows and scholars of St John's 
College, to the number of three hundred, 
threw off their hoods and surplices, in 
1565, without any opposition from their 
master, till Cecil, as' chancellor of the 
university, took up the matter, and in- 
sisted on their bonformity to the esta- 
blished regulations. This gave much dis- 
satisfaction to the university ; not only 
the more intemperate party, but many 
heads of colleges and grave men, among 
whom we are rather surprised to find the 
name of Whitgift, interceding with their 
chancellor for some mitigation as to these 
unpalatable observances. Strype's An- 



nals, i. 441. Life of Parker, 194. Cam- 
bridge had, however, her catholics, as 
Oxford had her puritans, of whom Dr. 
Caius, founder of the college that bears 
his name, was among the most remark- 
able. Id. 200. The chancellors of Ox- 
ford and Cambridge, Leicester and Cecil, 
kept a very strict hand over them, espe- 
cially the latter, who seems to have acted 
as paramount visitor over every college, 
maki]^ them reverse any act which he 
disapproved. Strype, passim. 

k Strype's Annals, 1. 683. Xife 
of Parker, 312, 347. Life of Whitgift, 
27. 
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developed, that it made a most important epoch in the 
contest, and rendered its termination far more improbable. 
The hour for liberal concessions had been snflfered to 
pass away ; the archbishop's intolerant temper had taught 
men to question the authority that oppressed them, till 
the battle was no longer to be fought for a tippet and a 
surplice, but for the whole ecclesiastical hierarchy, inter- 
woven as it was with the temporal constitution o£ 
England. 

It had beftn the first measure adopted in throwing off 
the yoke of Rome to invest the sovereign with an 
absolute control over the Anglican church ; so that no 
part of its coercive discipline could be exorcised but 
by his authority, nor any laws enacted for its govern- 
ance without his sanction. This supremacy, indeed, 
both Henry VIII. and Edward VI. had carried so far, 
that the bishops were reduced almost to the rank of 
temporal officers taking out commissions to rule their 
dioceses during the king's pleasure ; and Cranmer had 
prostrated at the feet of Henry those spiritual functions 
which have usually been reckoned inherent in the order 
of clergy. Elizabeth took some pains to soften, and 
almost explain away, her supremacy, in order to con* 
ciliate the catholics ; while, by means of the High 
Commission court, established by statute in the first 
year of her reign, she was practically asserting it with 
no little despotism. But the avowed opponents of this 
prerogative were hitherto chiefly those who looked to 
Rome for another head of their church. The disciples 
of Cartwright now learned to claim an ecclesiastical 
independence, as unconstrained as any that the Romish 
priesthood in ^he darkest, ages had usurped. " No civil 
magistrate in councils or assemblies for church matters,'* 
he says in his Admonition, " can either be chief- 
moderator, over-ruler, judge, or determiner ; nor has he 
such authority as that, without his consent, it should 
not be lawful for ecclesiastical persons to make any 
church* orders or ceremonies. Church matters ought 
ordinarily to be handled by church officers. The 
principal direction of them is by God's ordinance com- 
mitted to the ministers of the church and to the eccle- 
siastical governors. As these meddle not with the 
making civil laws, so the civil magistrate ought not to 
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ordain ceremonies, or determine controversies in the 
chnrch, as long as they do not intrench upon his 
temporal authority. 'Tis the prince's province to protect 
and defend the councils of his clergy, to keep the peace, 
to see their decrees executed, and to punish the con- 
temners of them; but to exercise no spiritual juris- 
diction."" *' It must be remembered, he says in 
another place, " that civil magistrates must govern the 
church according to the rules of God, prescribed in his 
word ; and that, as they are nurses, so they be servants 
imto the church ; and as they rule in the church, so they 
must remember to submit themselves imto the church, 
to submit their sceptres, to throw down their crowns 
before the church, yea, as the prophet speaketh, to lick 
the dust off the feet of the church."** It is difficult to 
believe that I am transcribing the words of a protestant 
writer; so much does this passage call to mind the tones of 
infatuated arrogance which had been heard from the lips 
of Gregory VII. and of those who trod in his footsteps." 

The strength of the protestant party had been derived, 
both in Germany and in England, far less from their 
superiority in argument, however decisive this might 
be, than from that desire which all classes, and especially 
the higher, had long experienced to emancipate them- 
selves from the thraldom of ecclesiastical jurisdiction. 
For it is ever found that the generality of mankind do not 



" Cartwright's Admonition, quoted In 
Neal's Hist of Puritans, i. 88. 

" Madox's Vindication of Church of 
England against Neal, p. 122. This 
writer quotes several very extravagant 
passages fh>m Cartwright, which go to 
prove irresistibly that he would have 
made no compromise short of the over> 
throw of the established church (p. Ill, 
&c) •* As to you, dear brethren," he said 
in a puritan tract of 1570, "whom God 
hath called into the brunt of the battle, 
the Lord keep you constant, that ye yield 
neither to toleration, neither to any other 
subtie persuasions of dispensations and 
licences, which were to fortify their 
Romish practices; but, as you fight the 
Lord's fight, be valiant." Madox, p. 
287. 

** These principles had already been 
broached by those who called Calvin 



master; he had himself become a sort 
of prophetrking at Geneva. And Collier 
quotes passages from Knox's Second 
Blast inconsistent with any government, 
except one slavishly subservient to the 
church. P. 444 The non-juring his- 
torian holds out the hand of fellowship 
to the puritans he abhors, when they 
preach up ecclesiastical independence. 
Collier liked the royal supremacy as little 
as Cartwright; and in giving an account 
of Bancroft's attack on the nonconfor- 
mists for denying it, enters upon a long 
discussion in favour of an absolute eman- 
cipation from the controlj of laymen. P. 
610. He does not even approve the de- 
termination of the judges in Cawdrey's 
case (5 Coke's Reports), though against 
the nonconformists, as proceeding on a 
wrong principle of setting up the state 
above the church. P. 634. 
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SO much as give a hearing to novel systems in religion, 
till they have imbibed, from some cause or other, a secret 
distaste to that in which they have been educated. It 
was therefore rather alarming to such as had an acquaint- 
ance with ecclesiastical history, and knew the encroach- 
ments formerly made by the hierarchy throughout Europe, 
encroachments perfectiy distinguishable from those of the 
Eoman see, to perceive the same pretensions urged, and 
the same ambition and arrogance at work, which had 
imposed a yoke on the necks of their fathers. With what- 
ever plausibility it might be maintained that a connexion 
with temporal magistrates could only corrupt the purity 
and shackle the liberties of a Christian church, this 
argument was not for them to urge who called on those 
magistrates to do the church's bidding, to enforce its 
decrees, to punish its refractory members; and while 
they disdained to accept the prince's co-operation as 
their ally, claimed his service as their minister. The 
protestant dissenters since the revolution, who have 
almost unanimously, and,' I doubt not, sincerely, de- 
clared their averseness to any religious establishment, 
especially as accompanied with coercive power, even 
in favour of their own sect, are by no means chargeable 
with these errors of the early puritans.. But ihe scope 
of Oartwright's declaration was not to obtain a toleration 
for dissent; not even, by abolishing the whole eccle- 
siastical polity, to place the different professions of 
religion on an equal footing ; but to substitute his 
own model of government, the one, exclusive, unappeal- 
able standard of obedience, with all the endowments, 
so far as applicable to its frame, of the present church, 
and with all the support to its discipline that the civil 
power could afford.'* 

We are not however to conclude that every one, or 

P The school of Cartwright were as to remain for ever, and not to be con- 
little disposed as the episcopalians to see verted to any private nse. The lay, on 
the laity fatten on charch property, the contrary, think it enough for the 
Bancroft, in his fomons sermon preached clergy to fare as the apostles did. Cart- 
at Paul's Cross in 1588 (p. 24), divides wright did not spare those who longed 
the puritans into the clergy factious and to pull down bishoprics for the sake of 
the lay factious. The former, he says, plundering them, and charged those who 
contend and lay it down in their suppli* held impropriations with sin. Bancroft 
cation to parliament in 1585, that things takes delight in quoting his bitter phrases 
once dedicated to a sacred use ought so firom the Ecclesiastical Discipline. 
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dven the majority, of those who might be counted on 
the puritan side in Elizabeth's reign, would have sub- 
scribed to these extravagant sentences of Cartwright, or 
desired to take away the legal supremacy of the crown.** 
That party acquired sirength by the prevailing hatred 
and dread of popery, and by the disgust which the 
bishops had been unfortunate enough to excite. If the 
language which I have quoted from Sie puritans breathed 
a spirit of ecclesiastical usurpation that might one day 
become dangerous, many were of opinion that a spirit 
not less mischievous in the present hierarchy, under the 
mask of the queen's authority, was actually manifesting 
itself in deeds of oppression. The upper ranks among 
the laity, setting aside courtiers, and such as took little 
interest in the dispute, were chiefly divided between 
those attached to the ancient church and those who 
wished for further alterations in the new. I conceive 
the church of England party, that is the party adverse 
to any species of ecclesiastical change, to have been the 
least numerous of the three during this reign ; still 
excepting, as I have said, the neutrals, who commonly 
make a numerical majority, and are counted along with 
the dominant religion.' But by the act of the fifth of 

1 The old'fHends and protectors of gion than is the protestant, upon a certain 

our reformers at ^Zurich, Bullinger and general persuasion that his profession 

Gualter, however they had favoured the is the more perfect, especially in great 

principles of the first nonconformists, towns, where preachers have made more 

write in strong disapprobation of the impression in the artificers and burghers 

imiovators of 1574. Strype's Annals, ii. than in the country people. And among 

316. And Fox, the martyrologist, a re- the protcstants themselves, all those that 

Aiser to conform, speaks, in a remarlcable were less interested in ecclesiastical liv- 

letter quoted by Fuller in his Church ings, or other preferments depending on 

History, p. 107, of factiosa ilia Purita- the state, are more affected commonly to 

nomm capita, saying that he is totus ab l&e puritans, or easily are to be induced 

iis alienus, and unwilling perbacchari in to pass that way for the same reason." 

efdscopoB. The same is true of Bernard Doleman's Conference about the next 

Gilpin, who disliked some of the cere- Snocession to the Crown of England, p. 

monies, and had subscribed the articles 242. And again : " The puritan party at 

with a reservation, " so far as agreeable home, in England, is thought to be most 

to the word of God but was wholly vigorous of any other, that is to say, most 

opposed to the new reform of church ardent, quick, bold, resolute, and to have 

discipline. Carleton's Life of Gilpin, and a great part of the best captains and sol* 

Wordsworth's Ecclesiastical Biography, diers on their side, which is a pohit of no 

vol. iv. Neal has not reported the matter small moment" P. 244. I do not quote , 

faithfully. these passages out of trust in father Per- 

' "The puritan," says Persons the sons, but because they coincide with much 
Jesuit, in 1594, " is more generally besides that has occurred to me in read- 
favoured throughout the realm with all ing, and eq>ecially with the parliamentary 
those which are not of the Roman reli- proceedings of this te\^ TVx<& ^qX^sshiNxci^ 
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Elizabeth, Eoman catholics were excluded from the 
house of commons ; or, if some that way affected might 
occasionally creep into it, yet the terror of penal laws 
impending over their heads would make them extremely 
cautious of betraying their sentiments. This contributed, 
with the prevalent tone of public opinion, to throw such 
a weight into the puritanical scale in the commons, as it 
required all the queen's energy to counterbalance. 
In the parliament that met in April, 1671, a few days 
only after the commencement of the session, 
rawwrted Strickland, '* a grave and ancient man of 
Oo^o S^®** zeal," as the reporter styles him, began 
' the attack by a long but apparently temperate 
speech on the abuses of the church, tending only to 
the retrenchment of - a few superstitions, as 1h.ey were 
thought, in the liturgy, and to some reforms in the 
disposition of benefices. He proceeded to bring in a 
bill for the reformation of the common prayer, which 
was . read a first time. Abuses in respect to benefices 
appear to have been a copious theme of scandal. The 
power of dispensation, which had occasioned so much 
clamour in former ages, instead of being abolished or 
even reduced into bounds at the Keformation, had been 
transferred entire from the pope to the king and arch- 
bishop. And, after the council of Trent had effected 
such considerable reforms in the catholic discipline, it 
seemed a sort of reproach to the protestant church of 
England that she retained all the dispensations, the 
exemptions, the pluralities, which had been deemed the 
peculiar corruptions of the worst times of popery.' 

observation will confirm (what may the discontented were a small faction, 
startle some readers) that the pmitans, who by some unaccountable means, 
or at least those who rather favoured in despite of the government and the 
them, had a mi^oi^ty among the protest- nation, formed a majority of all par- 
ant gentry in the queen's days. It is liaments under Elizabeth and her two 
agreed on all hands, and is quite mani- successors. 

fest, that they predominated in the house * Burnet, ill. 336. Pluralities are still 

of' commons. But that house was com- the great abuse of the church of England ; 

poeed, as it has ever been, of the principal and the rules on this head are so com- 

landed proprietors, and as much repre- plicated and unreasonable that scarce any 

sented the general wish of the community one can remember them. It would be 

when it demanded a further reform In diflBcult to prove that, with a view to 

religious matters as on any other sul]|}ect. the interests of religion among the people, 

One would inuif^ne, by the manner in or of the clergy themselves, taken as a 

which some express themselves, that body, any pluralities of benefices with 
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In the reign of Edward VI., as I have already- 
mentioned, the canon law being naturally obnoxious 
from its origin and character, a commission was appointed 
to draw up a code of ecclesiastical laws. This was 
accordingly compiled, but never obtained the sanction 
of parliament: and though some attempts were made, 
and especially in the commons at this very time, to 
bring it again before the legislature, our ecclesiastical 
tribunals have been always compelled to borrow a 
great part of their principles from the canon law : one 
important consequence of which may be mentioned by 
way of illustration ; that they are incompetent to grant a 
divorce from the bond of marriage in cases of adultery, 
as had been provided in the reformation of ecclesiastical 
laws compiled under Edward VI. A disorderly state of 
the church, arising partly from the want of any fixed 
rules of discipline, partly from the negligence of some 
bishops and simony of others, but above all from 
the rude state of manners and general ignorance of 
the clergy, is the common theme of complaint in 
this period, and aggravated the increasing disaffection 
towards the prelacy, A bill was brought into the 
commons to take away the granting of licences - and 
dispensations by the archbishop of Canterbury. But 
the queen's interference put a stop to this measure.' 

The house of commons gave, in this session, a more 
forcible proof of its temper in ecclesiastical concerns. 
The articles of the English church, originally drawn up 
under Edward VI., after having undergone some altera- 
tion, were finally reduced to their present form by the 
convocation of 1662. But it seems to have been thought 
necessary that they should have the sanction of parlia- 
ment, in order to make them binding on the clergy. 
Of these articles the far greater portion relate to matters 
of faith, concerning which no difference of opinion had 
as yet appeared. Some few, however, declare the law- 
fulness of the established form of consecrating bishops 
and priests, the supremacy of the crown, and the power 
of the church to order rites and ceremonies. These 

cure of souls ought to remain, except of is none at alL [1827.] The case is now 

small contiguous parishes. But with a &r from the same. — 1845. 

view to the interests of some hundred » D'Ewes, p. 156. Parliament Hist i. 

well-connected ecclesiastics, the difficulty 733, &c 
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inyolved tke main questions at issne ; and the puritan 
opposition was strong enough to withhold the approbation 
of the legislature from this part of the national ^mbol. 
The act of 13 Eliz. c. 12, accordingly enacts that every 
priest or minister shall subscribe to all the articles of 
religion which only concern the confession of the true 
Christian fekith, and the doctrine of the sacraments, com- 
prised in a book entitled * Articles whereupon it was 
agreed,' &c. That the word only was inserted for the 
sake of excluding the articles which established church 
authority and the actual discipline, is evident from a 
remarkiable conversation which Mr. Wentworth, the most 
distinguished asserter of civil liberty in this reign, relates 
himself in a subsequent session (that of 1575) to have 
held on the subject with archbishop Parker. " I was,*' 
he says, '' among others, the last parliament, sent for 
unto the archbishop of Canterbury, for the articles of 
religion that then passed this house. He asked us, 

* Why we did put out of the book the articles for 
the homilies, consecration of bishops, and such like?' 

* Surely, sir,' said I, * because we were so occupied in 
other matters that we had no time to examine them how 
they agreed with the word of God.' ' What ! ' said he, 

* surely you mistake the matter ; you will refer your- 
selves wholly to us therein ! * * No ; by the faith I bear 
to God,' said I, * we will pass nothhig before we under- 
stand what it is ; for that were but to make you popes : 
make you popes who list,' said I, ' for we will make you 
none.' And sure, Mr. Speaker, the speech seemed to 
me to be a pope-like speech, and I fear least our bishops 
do attribute this of the pope's canons unto themselves ^ 
Papa non potest erpare."" Thd intrepid assertion of the 
right of private judgment on one side, and the pretension 
to something like uifallibility on the other, which have 
been for more than two centuries since so incessantly 



"D^weB, p. 239. ParL Hist TW. 
Strype's Life of PftrlEer, 394. 

In a debate Iwtween cardinal Carysjal 
and Rockisane, the famous Calixtin arch- 
"bishop of Pragae, at the oonncil of Basle, 
the foimer said he would reduce the 
wWe argument to two syllables— Crede. 
The latter replied he would do the same, 
and confine himself to two others— Proba. 



Lenfant makes a very Just observation on 
this: "Si la gravity de I'histoire le per- 
mettoit, on diroit avec le comique, C'est 
tout comme icL II y a long tems que le 
premier de ces mots est le langage de ce 
qu'on appelle rjBglUe, et que le second 
est le langage de ce qu'on appelle 
VhirisU" Condle de Basle, p. 193. 
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repeated, are here curiously brought into contrast. As 
to the reservation itself, obliquely insinuated rather than 
expressed in this statute, it proved of little practical 
importance, the bishops having always exacted a sub- 
scription to the whole thirty-nine articles.* 

It was not to be expected that the haughty spirit of 
Parker, which had refused to spare the honest scruples 

* Several ministers were deprived, in cation, and, probably, to be {entered on 
1572, for refusing to subscribe the articles, the register of tliat assembly, to which 
Strype, ii. 186. Unless these were papists, Laud refers in his speech in the Star- 
which indeed is possible, their objection chamber, 1637, but which was burned in 
must have been to the articles touching the Fire of London. We may coi^ecture 
discipline ; for the puritans liked the that Parker had ui^ed .the adoption of 
rest very well. [The famous dispute it upon the convocation without success, 
about the first clause of the 20th article, and had therefore recourse to the supre- 
which was idly alleged 1^ the puritans macy of his sovereign. But, according 
to have been interpolated by Laud, is to any principles which have been recog- 
settled conclusively enough in Cardwell's nised in the church of England, the arbi- 
Synodalia,vol. i. p. 38, 53.— The questions trary nature of that ecclesiastical supre- 
are, 1, Whether this clause was formally macy, so as to enact laws without consent 
accepted by convocation; and, 2, Whether either of convocation or of parliament, 
it was confirmed by parliament It is cannot be admitted ; and this famous 
not found in the manuscript, being a clause may be said to have wanted legal 
rough draft of the articles bequeathed by authority as a constitution of the church. 
Parker to Corpus Christi College, Cam- But there seems no doubt that it 
bridge, signed by all the convocation of wanted still more the confirmation of the 
1562 ; which, notwithstanding the inter- temporal legislature. The statute esta- 
lineations, must be taken as a final docu- Wishing the articles (13 Eliz. c. 12) refers 
ment, so fer as their intentions prevailed, to " a book imprinted, intituled Articles, 
Nor is it found in the first English edition, whereupon it was agreed by the arch- 
that of 1663. It is found, however, in a bishops and bishops of both provinces, 
Latin edition of the same year, of which &c.," following the title of the English 
one copy exists in the Bodleian Library, edition of 1563, the only one which then 
which belonged to Selden, and is said to existed, besides the Latin of the same 
have been obtained by him from Laud's year. And from this we may infer that 
library; though I am not aware how the commons either knew of no such 
this is proved. To th'is copy is appended clause, or did not mean to confirm it ; 
a" parchment, with the signatures of the which is consonant to the temper they 
lower house of convocation in 1571, "but showed on this subject, as may be seen 
not in" such a manner," says Dr. C, "as in the text 

to prove that it originally belonged to the In a great majority of editions subse- 

book." This would of course destroy its quent to 1571 the clause was inserted; 

importance in evidence; but I must and it had doubtless obtained universal 

freely avow that Jmy own impression on reception long before Laud. The act of 

inspection was different, though it is very uniformity, 13 & 14 Car. 2, c. 4, merely 

possible that I was deceived. It seems refers to 13 Eliz., and leaves the legal 

certainly strange that the lower house of operation as before, 

convocation should have thus attested a It is only to be added that the clause 

single copy of a printed book. contains little that need alarm any one. 

The supposition of Dr. Lamb, dean of being in one part no more than the 34th 

Bristol, which Dr. Cardwell seems to article, and in the other being suflB- 

adopt, is that the queen, by her own ciently secured from misinterpretation by 

authority, caused this clause to be in- the context, as well as by other articles, 

serted after the dissolution of the convo- —1845.] 

VOL. I. 
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of Sampson and Coverdale, would abate of its rigonr 
towards the daring paradoxes of Cartwright. His dis- 
ciples, in trutli, from dissatisfied subjects of the church, 
were become her downright rebels, with whom it was 
hardly practicable to make any compromise that would 
avoid a schism, except by sacrificing the splendour and 
jurisdiction of an established hierarchy. The archbishop 
continued, therefore, to harass the puritan ministers, 
suppressing their books, silenciag them in churches, 
prosecuting them in private meetings.^ Sandys and 
Grindal, the moderate reformers of our spiritual aristo- 
cracy, not only withdrew their coimtenance from a party 
who aimed at improvement by subversion, but fell, 
according to the unhappy temper of their age, into 
courses of undue severity. Not merely the preachers, 
to whom, as regular ministers, the rules of canonical 
obedience might apply, but plain citizens, for listening 
to their sermons, were dragged before the high com- 
mission, and imprisoned upon any refusal to conform." 
Strange that these prelates should not have remembered 
their own magnanimous readiness to encounter suffering 
for conscience sake in the days of Mary, or should 
have fondly arrogated to their particular church that 
elastit; force of resolution which disdains to acknowledge 
tyrannous power within the sanctuary of the soul, and 
belongs to the martyrs of every opinion without attesting 
the truth of any ! 

The puritans meanwhile had not lost all their friends 
and in some ^ council, though it had become more 
measurJ^Sy difficult to protcct them. One powerful reason 
the counciL undoubtedly operated on Walsingham and other 
ministers of Elizabeth's court against crushing their 
party; namely, the precariousness of the queen's life, 
and the unsettled prospects of succession. They had 
already seen in th6 diie of Norfolk's conspiracy that 
more than half the superior nobility had committed 
themselves to support the title of the queen of Scots. 

y Neal, 187. Strype's Parker. 32S. the privy council gave over, they would 

Parker wrote to Lord Burleigh (June, hinder her majesty's government more 

1573), exciting the cotmcil to proceed than they were aware, and much abate 

against some of those men who had been the estimation of their own authorities," 

called before the star-chamber. " He &c. Id. p. 421. Cartwright's Admoni- 

knew them," he said, " to be cowards " — tion was now prohibited to be sold. Ibid, 

a veiy great mistake— "and if they of «Neal, 210. 



Eliz.— Puritans. INTOLERANCE OF THE BISHOPS.' 195 



That title was sacred to all who professed the Catholic 
religion, and respectable to a large proportion of the 
rest. But deeming, as they did, that queen a convicted 
adulteress and murderer, the determined enemy of their 
faith, and conscious that she could never forgive those 
who had counselled her detention and sought her death, 
it would have been unworthy of their prudence and 
magnanimity to have gone as sheep to the slaughter, 
and risked the destructioii of protestantism imder a 
second Mary, if the intrigues of ambitious men, the 
pusillanimity of the multitude, and the specious pretext 
of hereditary right, should favour her claims on a 
demise of the crown. They would have failed perhaps 
in attempting to resist them; but upon resistance I 
make no question that they had resolved. In so awful 
a crisis, to what could they better look than to the 
stem, intrepid, uncompromising spirit of puritanism ; 
congenial to that of the Scottish reformers, by whose 
aid the lords of the congregation had overthrown the 
ancient religion in despite of the regent Mary of Guise,? 
Of conforming churchmen, in general, they might well 
be doubtful, after the oscillations of the three preceding 
reigns ; but every abhorrer of ceremonies, every rejecter 
of prelatical authority, might be trusted as protestant to 
the heart's core, whose sword would be as ready as his 
tongue to withstand idolatry. Nor had the puritans 
admitted, even in theory, those extravagant notions of 
passive obedience which the church of England had 
thought fit to mingle with her homilies. While the 
victory was yet so uncertain, while contingencies so 
incalculable might renew the struggle, all politic friends 
of the Eeformation would be anxious not to strengthen 
the enemy by disunion in their own camp. Thus sir 
Francis Walsingham, who had been against enforcing 
the obnoxious habits, used his influence with the 
scrupulous not to separate from the church on account 
of them ; and again, when the schism had already ensued, 
thwarted, as far as his credit in the coimcil extended, 
that harsh intolerance of the bishops which aggravated 
its mischiefs.* 

We should reason in as confined a manner as the 

* Strype's Annals, i 433. 
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puritans themselves, by looking only at the captions 
fiivoloTisness of their scruples, and treating their sect 
either as wholly contemptible or as absolutely mis- 
chievous. We do injustice to these wise councillors of 
the maiden queen when we condemn (I do not mean on 
the maxims only of toleration, but of civil prudence) 
their unwillingness to crush the nonconforming clergy 
by an mideviating rigour. It may justly be said that, 
in a religious sense, it was a greater good to possess a 
well-instructed pious clergy, able to contend against 
popery, than it was an evil to let some prejudices against 
mere ceremonies gain a head. The old religion was by 
no means, for at least the first half of Elizabeth's reign, 
gone out of the minds of the people. The lurking 
priests had great advantages from the attractive nature 
of their faith, and some, no doubt, from its persecution. 
A middle system, like the Anglican, though it was 
more likely to produce exterior conformity, and for that 
reason was, I think, judiciously introduced at the out- 
set, did not afford such a security against relapse, nor 
draw over the heart so thoroughly, as one wluch ad- 
mitted of no compromise. Thus the sign of the cross in 
baptism, one of the principal topics of objection, may 
well seem in itseK a very innocent and decorous cere- 
mony. But if the perpetual use of that sign is one of 
the most striking superstitions, in the church of Eome, 
it might be urged, in behalf of the puritans, that the 
people were less likely to treat it with contempt when 
they saw its continuance, even in one instance, so strictly 
insisted upon. I do not pretend to say that this rea- 
soning is. right, but that it is at least plausible, and that 
we must go back and place ourselves, as far as we can, 
in those times before we determine upon the whole of 
this controversy in its manifold bearings. The great 
object of Elizabeth's ministers, it must be kept in mind, 
was the preservation of the protestant religion, to which 
all ceremonies of the church, and even its form of dis- 
cipline, were subordinate. An indifferent passiveness 
among the people, a humble trust in authority, how- 
ever desirable in the eyes of churchmen, was not the 
. temper which would have kept out the right heir from 
the throne, or quelled the generous ardour of the cathojic 
gentry on the queen's decease. ' 
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A matter very much connected with the present 
subject will illustrate the different schemes of Prophesy- 
ecclesiastical policy pursued by the two parties 
that divided Elizabeth's council. The clergy in several 
dioceses set up, with encouragement from their su- 
periors, a certain religious exercise, called prophesyings. 
They met at appointed times to expound and discuss 
together particular texts of Scripture, under the presi- 
dency of a moderator appointed by the bishop, who 
finished by repeating the substance of their debate, with 
his own determination upon it. These discussions were 
in public, and it was contended that this sifting of the 
grounds of their faith and habitual argumentation would 
both tend to edify the people, very little acquainted as 
yet with their religion, and supply in some degree the 
deficiencies of learning among Qie pastors themselves. 
These deficiencies were indeed glaring, and it is not 
imlikely that the prophesyings might have had a salu- 
tary effect if it had been possible to exclude the pre- 
vailing spirit of the age. It must, however, be evident 
to any one who had experience of mankind, that the 
precise clergy, armed not only with popular topics, but 
with an intrinsic superiority of learning and ability to 
support them, would wield these assemblies at their 
pleasure, whatever might be the regulations devised for 
their control. The queen entirely disliked them, and 
directed Parker to put them down. He wrote accord- 
ingly to Parkhurst, bishop of Nbrwich, for that purpose. 
The bishop was unwilling to comply ; and some privy- 
councillors interfered by a letter, enjoining him not to 
hinder those exercises so long as nothing contrary to 
the church was taught therein. This letter was signed 
by sir Thomas Smith, sir Walter Mildmay, bishop 
Sandys, and sir Francis KnoUys. It was, in effect, to 
reverse what the archbishop had done. Parker, how- 
ever, who was not easily daunted, wrote again to Park- 
hurst, that, imderstanding he had received instructions 
in opposition to the queen's orders and his own, he 
desired to be informed what they were. This seems to 
have checked the councillors, for we find that the pro- 
phesyings were now put down.^ 

b Strype's Annals, ii. 219, 322 ; Life of Patfet, 4S\. 
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Though many will be of opinion that Parker took a 
statesmanlike view of the interests of the church of 
England in discouraging these exercises, they were 
generally regarded as so conducive to instruction that 
he seems to have stood almost alone in his opposition to 
them. Sandys' name appears to the above-mentioned 
letter of the council to Parkhurst. Cox, also, was in- 
' clined to favour the prophesyings ; and Grindal, 
^ who in 1575 succeeded Parker in the see of 
Canterbury, bore the whole brunt of the quefen's dis- 
pleasure rather than obey her commands on this subject. 
He conceived that, by establishing strict rules with 
respect to the direction of those assemblies, the abuses, 
which had already appeared, of disorderly debate and 
attacks on the discipline of the church, might be got rid 
of without entirely abolishing the exercise. The queen 
would hear of no middle course, and insisted both that 
the prophesyings should be discontinued and that fewer 
licences for preaching should be granted. For no parish 
priest could, without a licence, preach any discourse 
except the regular homilies ; and this was one of the 
points of contention with the puritans." Grindal steadily 

^ [In one of the canons enacted by con- Romish schoolmen or modem sciolists, 

vocation in 1571, and on which rather an It is to be remembered that the exegeti- 

undae stress has been laid in late contro- cal part of divinity was not in the state 

versies, we find a restraint laid on the in which it is at present Most of the 

teaching of the clergy in their sermons, writers to whom a modem preacher has 

who were enjoined to preach nothing but recourse were unbom. But that the con- 

what was agreeable to scripture, and had temporary reformers were not held in low 

been collected out of scripture by the estimation as guides in scriptural interpre- 

catholic fathers and ancient bishops. Im- tation, appears by the injunction given 

primls videbunt concionatores, ne quid some years afterwards that every clergy- 

nnquam doceant pro condone, quod a man should provide himself with a copy 

populo religiose teneri et credi velint, of Bullinger's decades. The authority 

nisi quod oonsentaneum sit doctrinsB given in the above canon to the fathers 

veterts aut novi testament!, quodque ex was certainly but a presumptive one ; 

illA ipsft doctrinft Catholici patres et ve- and, such as it was, it was given to each 

teris eplscopi collegerint This appears individually, not to the whole body, on 

to have been directed, in the first place, any notion of what has been called catholic 

Agahigt those who made use of scholastic consent : since how was a poor English 

authorities and the doctors of the last preacher to ascertain this? The real 

four or five ages, to whom the church question as to the authority of the fathers 

of Rome was fond of appealing; and, in our church is not whether they are 

secondly, against those who, with little not copiously quoted, but whether our 

learning or Juc^ent, set up ttieir own theologians surrendered their own opi- 

interpretations of scripture. Agahistboth nion, or that of their side, in deference to 

these it seemed wise to guard, by direct- such authority when it made against 

ing preachers to the early fathers, whose them.~1845.] . ^ 

Authority was at least better Uian that of « . 
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refused to comply with this injunction, and was in con- 
sequence sequestered from the exercise of his jurisdic- 
tion for the space of about five years, till, on his making 
a kind of submission, the sequestration was taken off not 
long before his death. The queen, by circular letters to 
the bishops, commanded them to put an end to the pro- 
phesyings, which were never afterwards renewed.** 

Whit^ft, bishop of Worcester, a person of a very 
opposite disposition, was promoted, in 1583, to 
the primacy on Grindal's decease. He had ^ 
distinguished himself some years before ' by an answer 
to Cartwright's Admonition, written with much ability, 
but not falling short of the work it undertook to con- 
fate in rudeness and asperity.* It is seldom good policy 
to confer such eminent stations in the church on the 
gladiators of theological controversy, who, from vanity 
and resentment, as well as the course of their studies^ 
will always be prone to exaggerate the importance of 
the disputes wherein they have been engaged, and to 
turn whatever authority the laws or the influence of 
their place may give them against their adversaries. 
This was fully illustrated by the conduct of archbishop 
Whitgift, whose elevation the wisest of Elizabeth's 
counsellors had ample reason to regret. In a Hjg^^nduct 
few months after his promotion he gave an in enforcing 
earnest of the rigour he had determined to «>^«"^ty- 
adopt by promulgating articles for the observance of 
discipline. One of these prohibited all preaching, read-* 
ing, or catechising in private houses, whereto any not 
of the same family should resdrt, " seeing the same was 
never permitted as lawful under any Christian magis- 
trate." But that which excited the loudest complaints 

<i Strype's Life of Grindal/ 219,' 230, did not disdain to reflect on Cartwright 

272. The archbishop's letter to the qneen, for his poverty, the consequence of a 

declaring his unwillingness to obey her scmpnlous adherence to his principles, 

requisition, is in a far bolder strain than But the controversial writers of every side 

ttie prelates were wont to use in this in the sixteenth century display a want 

reign, and perhaps contributed to the of decency and humanity which; even our 

severity she showed towards him. Grin- anonymous libellers have hardly matched, 

dal was a very honest, conscientious num, Whitgift was not of much learning, if it 

but too little of a courtier or statesman be true, as thfe editors of the Biographia 

for the place he filled. He was on the Britannica intimate, that he had no ac- 

pointof resigning the archbishopric when quaintance with the Greek language, 

he died; there had at one time been some This must seem strange to those who 

thoughts of depriving him. have an eza^rated notion of the scho- 

• strype's Whitgift, 27, et aUbi. He larship of that age. 
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was the subscription to three points, the queen's supre- 
macy, the lawfulness of the common prayer and ordina- 
tion service, and the truth of the whole thirty-nine 
articles, exacted from every minister of the church/ 
These indeed were so far from novelties that it might 
seem rather supererogatory to demand them (if in feet 
the law required subscription to all the articles) ; yet it 
is highly probable that many had hitherto eluded the 
legal subscriptions, and that others had conceived their 
scruples after having conformed to the prescribed order. 
The archbishop's peremptory requisition passed, perhaps 
justly, for an illegal stretch of power.* It encountered 
the resistance of men pertinaciously attached to their 
own tenets, and ready to suffer the privations of poverty 
rather than yield a simulated obedience. To suffer, 
however, in silence has at no time been a virtue with 
our protestant dissenters. The kingdom resounded with 
the clamour of those who were suspended or deprived 
of their benefices and of their numerous abettors.^ They 
appealed from the archbishop to the privy council. The 
gentry of Kent and other coimties strongly interposed in 
Sleir behalf. They had powerful friends at court, espe- 
cially KnoUys, who wrote a warm letter to the arch- 
bishop.* But, secure of the queen's support, who was 
now chiefly under the influence of Sir Christopher 
Hatton, a decided enemy to the puritans, Whitgifb 

f Strype's Whitglft, 116. not preach, but only read the service, was 

8 Neal,266. Birch's Memoirs of Eliza- to the others nearly as four to one— the 

beth, voL L p. 42, 47, kc preachers being a majority only in Lon- 

h According to a paper In the appen- don. Id. p. 320. 
dix to Strype's Life of Whitglft, p. 60, This may be deemed by some an in- 
the number of conformable ministers in stance of Neal's pre;]udioe. But that 
eleven dioceses, not including those of historian Is not so ill-informed as Ihey 
Loudon and Norwich, the strongholds suppose ; and the fact is highly probable, 
of Puritanism, was 786; that of non- Let it be remembered that there existed 
compilers, 49. But Neal says that 233 few books of divinity in English ; that all 
ministers were suspended in only six books were, comparatively to the value of 
counties, 64 of whom in Norfolk, 60 in money, far dearer than at present; that 
Suffolk, 38 in Essex: p. 268. The puritans the nu^ority of the clergy were nearly 
formed so much the more learned and illiterate, and many of them addicted to 
diligent part of the clergy, that a great drunkenness and low vices ; above all, 
scarcity of preachers was experienced that they had no means of supplying their 
throughout this reign, in consequence of deficiencies by preaching the discourses- 
silencing so many of the former. Thus of others ; and we shall see little cause 
in Cornwall, about the year 1578, out for doubting Neal's statement, though 
of 140 clergymen, not one was capable founded on a puritan document, 
of preaching. Neal, p. 245. And, In i Life of Whltgift, 137, et alibi; An- 
genenU, the number of those who could nals, iii. 183. 
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relented not a jot of his resolution, and went far greater 
lengths than Parker had ever ventured, or perhaps had 
desired, to proceed. 

The act of supremacy, while it restored all ecclesias- 
tical jurisdiction to the crown, empowered the queen to 
execute it by commissioners appointed under Higijc^jm. 
the great seal, in such manner and for such mission 
time as she should direct, whose power should 
extend to visit, correct, and amend all heresies, schisms, 
abuses, and offences whatever, which fall under the 
cognizance and are subject to the correction of spiritual 
authority. Several temporary commissions had sat under 
this act ?yith continually at^mented powers before that 
appointed in 1583, wherein the jurisdiction of this 
anomalous court almost reached its zenith. It consisted 
of forty-four commissioners, twelve of whom were 
bishops, many more privy-councillors, and the rest 
either clergymen or civilians. This commission, after 
reciting the acts of supremacy, uniformity, and two 
others, directs them to inquire from time to time, as 
well by the oaths of twelve good and lawful men as by 
witnesses and all other means they can devise, of aU 
offences, contempts, or misdemeanors done and com- 
mitted contrary to the tenor of the said several acts and 
statutes ; and also to inquire of all heretical opinions, 
seditious books, contempts, conspiracies, false rumours 
or talks, slanderous words and sayings, &c., contrary to 
the aforesaid laws. Power is given to any three com- 
missioners, of whom one must be a bishop, to pimish all 
persons absent from church, according to the act of uni- 
formity, or to visit and reform heresies and schisms 
according to law; to deprive all beneficed persons 
holding any doctrine contrary to the thirty-nine articles ; 
to punish incests, adulteries, and all offences of the 
kind ; to examine all suspected persons on their oaths, 
and to punish all who should refuse to appear or to 
obey their orders by spiritual censure, or by discre- 
tionary fine or imprisonment; to alt^r and amend the 
statutes of colleges, cathedrals, schools, and other foun- 
dations, and to tender the oath of supremacy according 
to the act of parliament.'' 

k Neal, 274 ; Strype's Annals, ill. 180. seems to have been acommisdon granted 
The germ of the high commission court by Mary (Feb. KUSt'^ cRt\ai^\iv^^^ 
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Master of such tremendous machinery, the archbishop ' 
proceeded to call into action one of its powers, contained 
for the first time in the present commission, by ten- 
dering what was technically styled the oath ex officio to 
such of the clergy as were surmised to harbour a spirit 
of puritanical disaffection. This procedure, which was 
wholly founded on the canon law, consisted in a series 
of interrogations, so comprehensive as to embrace the 
whole scope of clerical imiformity, yet so precise and 
minute as to leave no room for evasion, to which the 
suspected party was bound to answer upon oath." So 
repugnant was this to the rules of our English law and 
to the principles of natural equity, that no species of 

ecclesiastical tyranny seems to have excited 
Lord Bur- go much indignation. Lord Burleigh, who, 
to severii^ though at first rather friendly to Whitgiffc, was 

soon disgusted by his intolerant and arbitrary 
behaviour, wrote in strong terms of remonstrance against 
these articles of examination, as '* so curiously penned, 
so full of branches and circimistances, as he thought the 
inquisitors of Spain used not so many questions to com- 
prehend and to trap their preys." The primate replied 
by alleging reasons in behalf of the mode of examina- 
tion, but very frivolous, and such as a man determined 
to persevere in an unwarrantable course of action inay 
commonly find.** They had little effect on the calm and 
sagacious mind of the treasurer, who continued to ex- 
press his dissatisfaction, both individually and as one of 
the privy council.** But the extensive jurisdiction im- 

and others to inquire after all heresies, having annexed a much smaller penalty, 

punish persons misbehaving at church, But it was held by the Judges in the case 

and such as refused to come thither, of Cawdrey (5 Coke's Reports) that the 

either by means of presentments by wit- act did not take away the ecclesiastical 

ness, or any other politic way they could Jurisdiction and supremacy which had 

devise *, with fUll power to proceed as ever appertained to the crown, and by 

their discretions and consciences should virtue of which it mi^^t erect courts 

direct them ; and to use all such means with as full spiritual Jurisdiction as the 

as they could invent for the searching of archbishops and bishops exercised, 

the premises, to call witnesses, and force ™ Stiype's Whitgift, 135 ; and Appeh- 

them to make oath of such things as might dix, 49. 

discover what they sought after. Burnet, ^ Strype's Whitgift, 157, 160. 

ii. 347. But the primary model was the ^ Id. 163, 166, et alibi ; Birch's Memoirs, 

inquisition itself. i. 62. There was said to be a scheme on 

It was questioned whether the power foot, about 1590, to make all persons in 

of deprivation for not reading the com- office subscribe a declaration that epis- 

mon prayer, granted to the high commis- copacy was lawful by the word of Grod, 

sionen, were iegal^the act of uniformity which Burleigh prevented. 
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providently granted to the ecclesiastical commissioners, 
and which the queen was not at all likely to recall^ 
placed Whitgift beyond the control of the temporal 
administration. 

The archbishop, however, did not stand alone in 
this impracticable endeavour to overcome the stubborn 
sectaries by dint of hard usage. Several other bishops 
were engaged in the same uncharitable course,^ but 
especially Aylmer of London, who has left a worse 



reign.*! The violence of Aylmer's temper was not re- 
deemed by many virtues ; it is impossible to exonerate 
his character from the imputations of covetousness and 
of plundering the revenues of his see : faults very pre- 
valent among the bishops of that period. The privy 



a tone which could hardly have been employed towards 
a man in his station who had not forfeited the general 
esteem. Thus, upon occasion of one Benison, whom he 
had imprisoned without cause, we find a letter signed 
by Burleigh, Leicester, Walsingham, and even Hatton, 
besides several others, urging the bishop to give the 
man a sum of money, since he would recover damages 
at law, which might hurt his lordship's credit. Aylmer, 
however, who was of a stout disposition, especially when 
his purse was interested, objected strongly to this sug- 
gestion, offering rather to confer on Benison a small 
living, or to let him take his action at law. The result 
does not appear, but probably the bishop did not yield.' 
He had worse success in an information laid against him 
for felling his woods, which ended not only in an injunc- 
tion but a sharp reprimand from Cecil in the star- 
chamber.* 

What lord Burleigh thought of these proceedings may 
be seen in the memorial to the queen on matters of 

P Neal, 325, 385. he literally proposed to sell his bishopric 

^ Id. 290 ; Strype's Life of Aylmer, to Bancroft. Id. 169. The other, how- 

p. 59, kc. His biographer is here, as in ever, waited for his death, and had above 

all his writings, too partial to condemn, 40002. awarded to him ; but the crafty 

but too honest to oonoeaL old man having laid out his money in 

' Neal, 294. land, this sum was never paid. Bancroft 

• Strype's Aylmer, 11. When he grew tried to get an act of parliament in order 

old, and reflected that a large sum of to render the real estate liable, but 

money would be due from his family for without success. P. 194. 
dilapidations of the palace at Fulham, &c., 



name in this respect 




council wrote 
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religion and state, from which I have, in the last chapter, 
made an extract to show the tolerance of his disposition 
with respect to catholics. Protesting that he was not in 
the least addicted to the preciser sort of preachers, he 
declares himself " bold to think that the bishops, in 
these dangerous times, take a veiy ill and unadvised 
course in driving them from their cures first, because 
it must discredit the reputation of her majesty's power, 
when foreign princes should perceive that even among 
her protestant subjects, in whom consisted all her force, 
strength, and power, there was so great a heart-burning 
and ^vision ; and secondly, " because," he says, " though 
they were over-squeamish and nice in their opinions, 
and more scrupulous than they need, yet, wifli their 
careful catechising and diligent preaohing, they bring 
forth that fruit which your most excellent majesty is to 
desire and wish, namely, the lessening and dirninishyig 
the papistical numbers."' But this great minister's 
knowledge of the queen's temper, and excessive anxiety 
to retain her fevour, made him soilietimes fearful to act 
according to his own judgment. "It is well known," 
lord Bacon says of him, in a treatise published in 1691, 
"that, as to her majesty, there was never a counsellor 
of his lordship's long continuance that was so appliable 
to her majesty's princely ^resolutions, endeavouring al- 
ways after faithful propositions and remonstrances, and 
these in the best words and the most graceful manner, to 
rest upon such conclusions as her majesty in her own 
wisdom determineth, and them to execute to the best ; 
so far hath he been from contestation, or drawing her 
majesty into any of his own courses." " Statesmen who 
betray this imfortunate infirmity of clinging too fondly 
to power become the slaves of the princes they serve. 
Burleigh used to complain of the harshness with which 
the queen treated him.* And though, more lucky than 
most of his class, he kept the white staff of treasurer 
down to his death, he was reduced in his latter years to 
court a rising favourite more submissively than became 
his own dignity.^ From such a disposition we could 

t Somers Tra^cts, i. 166. in these memoirs ; but most of the letters 

" Bacon's Works, 1. 632. they contain are from the two Bacons, 

* Birch's Memoirs, ii. 146. then engaged in the Essex faction, though 

y Id ib. Burleigh does not shine much nephews of the treasurer. 
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not expect any decided resistance to those measnres of 
severity to^srards the puritans which fell in so entirely 
with Elizabeth's temper. 

There is no middle conrse, in dealing with religious 
sectaries, between the persecution that exterminates and 
the toleration that satisfies. They were wise in their 
generation, the Loaisas and Yaldes of Spain, who kindled 
file fires of the inquisition, and quenched the rising 
spirit of protestantism in the blood of a Seso and a 
Cazalla. But, sustained by the favouring voice of his 
associates, and still more by that firm persuasion which 
bigots never know how^ to appreciate in their adver- 
saries, a puritan minister set at nought the vexatious 
and arrogant tribunal before which he was summoned. 
Exasperated, not overawed, the sectaries threw off what 
little respect they had hitherto paid to the hierarchy. 
They had learned, in the earlier controversies of the 
Keformation, the use, or, more truly, the abuse, of that 
powerful lever of human bosoms, the press. He who in 
Saxony had sounded the first trumpet-peal against the 
battlements of Eome had often turned aside &om his 
graver labours to excite the rude passions of the popu- 
lace by low ribaldry and exaggerated invective; nor 
had the English reformers ever scrupled to win prose- 
lytes by the same arts. What had been accounted holy 
zeal in the mitred Bale and martyred Latimer, might 
plead some apology from example in the aggrieved 
puritan. Pamphlets, chiefly anonymous, were Puritan 
rapidly circulated throughout the kingdom, li^is- 
inveighing against the prelacy. Of these libels the 
most famous went under the name of Martin Mar-prelate, 
a vizored knight of those lists, behind whose shield a 
host of sturdy puritans were supposed to fight. These 
were printed at a moveable press, shifted to different 
parts of the country as the pursuit grew hot, and con- 
tained little serious argument, but the unwarrantable 
invectives of angry men, who stuck at no calumny to 
blacken their enemies.' If these insults upon authority 

* The first of Martin Mar-prelate's prison the authors and printers. Strype's 

libels were published in 1588. In the Whitgift, 288. These pamphlets are 

month of November of that year the scarce; but a few extracts from them may 

archbishop Is directed by a letter from be found in Strype and other authors, 

the council to search for and commit to The abusive language of '^'Q.^Xaxi 
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are apt sometimes to shock us even now, when long 
usage has rendered such licentiousness of seditious and 
profligate libellers almost our daily food, what must they 
have seemed in the reign of Elizabeth, when the press 
had no acknowledged liberty, and while the accustomed 
tone in addressing those in power was little better than 
servile adulation ? 

A law had been enacted some years before, levelled 
at the books dispersed by the seminary priesta, which 
rendered the publication of seditious libels against the 
queen's government a capital felony." This act, by one 
of those strained constructions which the judges were 
commonly ready to put upon any political crime, was 
brought to bear on some of these puritanical writings. 
The authors of Martin Mar-prelate could not be traced 
with certainty; but. strong suspicions having fallen on 
one Penry, a young Welshman, he was tried some time 
after for another pamphlet, containing sharp reflections 
on the queen herself, and received sentence of death, 
which it was thought proper to carry into execution.^ 
Udal, a puritan minister, fell into the grasp of the same 
statute for an alleged libel on the bishops, which had 
surely a very indirect reference to the queen's adminis- 
tration. His trial, like most other political trials of the 
age, disgraces the name of English justice. It consisted 
mainly in a pitiful attempt by the court to entrap him 
into a confession that the imputed libel was of his 
writing, as to which their proof was deficient. Though 
he avoided this snare, the jury did not fail to obey 
the directions they received to convict him. So far 
from being concejmed in Martin's writings, Udal pro- 
fessed his- disapprobation of them, and his ignorance of 
the author. This sentence appeared too iniquitous to be 
executed even in the eyes of Whitgift, who interceded 
for his life ; but he died of the effects of confinement.'' 



pamphleteers had begun several years 
before. Strype's Annals, ii. 193. See 
the trial of sir Richard linightley of 
Northamptonshire, for dispersing puri- 
tanical libels. State Trials, L 1263. 
* 23 Eliz. c. 2. 

b Penry's protestation at his death is in 
a style of the most affecting and simple 
eloquence. Life of Whitgift, 409; and 



Appendix, 176. It is a strilring contrast 
to the coarse abase for which he suffered. 
The authors of Martin Mar-prelate were 
never fully discovered ; but Penry seems 
not to deny his concern in it. 

^ state Trials, 1271. It may be re- 
marked, on this as on other occasions, 
that Udal's trial is evidently published 
by himself; and a defendant, especially 
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If the libellous pen of Martin Mar-prelate was a thorn 
to th6 rulers of the church, they had still more cause to 
take alarm at an overt measure of revolution which the 
discontented party began to effect about the year 1590. 
They set up, by common agreement, their own platform 
of government by synods and classes ; the former being 
a sort of general assemblies, the latter held in attempt to 
particular shires or dioceses, agreeably to the set up a 
presbyterian model established in Scotland. In Sri^f ' 
these meetings debates were had, and deter- system, 
minations usually made, sufficiently unfavourable to the 
established system. The ministers composing them 
subscribed to the puritan book of discipline. These 
associations had been formed in several counties, but 
chiefly in those of Northampton and Warwick, under the 
direction of Cartwright, the legislator of their republic, 
who possessed, by the earl of Leicester's patronage, the 
mastership of a hospital in the latter town.'^ It would 
be unjust to censure the archbishop for interfering to 
protect the discipline of his church against these inno- 
vators, had but iJie means adopted for that putpose been 
more consonant to equity. Cartwright with several of 
his sect were simmioned before the ecclesiastical com- 
mission; where, refusing to inculpate themselves by 
taking the oath ex officio, they were committed to the 
Fleet. This punishment not satisfying the rigid church- 
in a political proceeding, is apt to give a can be deemed a material correction of 
partial colour to his own case. Life of facts. 

Whitglft, 314; Annals of Reformation, Neal's History of the Puritans is almost 
iv. 21 ; Fuller's Church History, 122 ; wholly compiled, as far as this reign is 
Neal, 340. This writer says—" Among the concerned, from Strype, and from a manu- 
divines who mffered death for the libels script written by some puritan about the 
above mentioned, was the rev. Mr. UdaL" time. It was answered by Madox, after- 
This is no doubt a splenetic mode of wards bishop of Worcester, in a Vmdica- 
speaking. But Warburton, in his short tion of the Church of England, published 
notes on Neal's history, treats it as a anonymously in 1733. Neal replied with 
wilful and audacious attempt to impose tolerable success ; but Madox's book is 
on the reader— as if the ensuing pages still an useful corrective. Both however 
did not let him into all the circumstances, were, like most controversialists, preju- 
I will here observe that Warburton, in diced men, loving the interests of their 
his self-conceit, has paid a much higher respective factions better than truth, and 
compliment to Neal than he intended, not very scrupulous about misrepresent- 
speaking of his own comments as a " full ing an adversary. But Neal had got rid 
confutation (I quote from memory) of of the intolerant spirit of the puritans, 
that historian's false facts and misrepre- while Madox labours to Justify every act 
sentations." But when we look at these, of Whitgift and Parker, 
^e 'find a good deal of wit and some d Life of Whitgift, 328. 
pointed remarks, but hardly anything that 
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men, and the authority of the ecclesiastical commission 
being incompetent to inflipt any heavier judgment, it 
was thought fit the next year to remove the proceedings 
into the court of star-chamber. The judges^ on being 
consulted, gave it as their opinion, that, since far less 
crimes had been punished by condemnation to the gal- 
leys or perpetual banishment, the latter would be fittest 
for their offence. But several of the council had more 
tender regards to sincere though intractable men ; and 
in the end they were admitted to bail upon a promise to 
be quiet, after answering some interrogatories respecting 
the queen's supremacy and other points, with civility 
and an evident wish to avoid offence.® It may be ob- 
served that Cartwright explicitly declared his disappro- 
bation of the libels under the name of Martin Mar- 
prelate.^ Every political party, however honourable 
may be its objects and character, is liable to be dis- 
graced by the association of such unscrupulous zealots. 
But though it is an uncandid sophism to charge the 
leaders with the excesses they profess to disapprove in 
their followers, it must be confessed that few chiefs of 
faction have had the virtue to condemn with sufficient 
energy the misrepresentations which are intended for 
their benefit. 

It was imputed to the puritan faction with more or 
less of truth, that, not content with the subversion of 
episcopacy and of the whole ecclesiastical polity esta- 
blished in the kingdom, they maintained principles that 
would essentially affect its civil institutions. Their 
denial, indeed, of the queen's supremacy, carried to such 
lengths as I have shown above, might justly be consi- 
dered as a derogation of her temporal sovereignt5\ 
Many of them asserted the obligation of the judicial 
law of Moses, at least in criminal cases ; and deduced 
from this tlie duty of putting idolaters (that is, papists), • 
adulterers, witches, and demoniacs, sabbath-breakers,- 
and several other classes of offenders, to death.^ They 
claimed to their ecclesiastical assemblies the right of 
determining " all matters wherein breach of charity may 

® Id. 336, 360, 366; Append. 142, was not uncommon among the refoiraers. 

] 69. Collier quotes passages from Martin Bnoer 

f Id. ; Append. 135 ; Annals, iv. 52. as strong as could well be found in the* 

^r2ii«pii0diiection for the Mosaic polity puritan writings. P. 303. 
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be, and all matters of docttine and manners, so far as 
appertaineth to conscience," They took away the tem- 
poral right of patronage to churches, leaving the choice 
of ministers to general suffrage.*" There are even pas- 
sages in Oartwright's Admonition which intimate that 
the commonwealth ought to be fashioned after the model 
of the church.' But these it would not be candid to press 
against the more explicit declarations of all the puritans 
in favour of a limited monarchy, though they grounded 
its legitimacy on the republican principles of popular 
consent.'^ And with respect to the former opinions, they 
appear to have been by no means conmion to the whole 
puritan body; some of the deprived and imprisoned 
ministers even acknowledging the queen's supremacy in 
as full a manner as the law conferred it on her, and as 
she professed to claim it," 

The pretensions advanced by the school of Cartwright 
did not seem the less dangerous to those who cast their 
^yes upon what was passing in Scotland, where they re* 
ceived a practical illustration. In that kingdom a form 
of polity very nearly conforming to the puritanical plat- 
form had become established at the reformation in 1560 ; 
except that the office of bishop or superintendent still 
continued, but with no paramount, fiir less arbitrary 
dominion, and subject even to the provincial synod, 

h lifo of WUtg^ft, p. 61, 333, and on tneir adversaries. SirFnuieis Kncdlj'g 

Append. 138 ; Annals, iv. 140. As I have strongly opposed the claims of episcopacy 

not seen the original works in which these as a divine institntion, which had been 

tenets are said to he promnlgated, I can- covertly insinviated by Bancroft, on th« 

not vouch for the fairness of the repre- ground of its incompatibility with the 

sentation made by hostile pens, though I prerogative, and urged lord Burleigh to 

conceive it to be not very far from the mike the bishops acknowledge they had 

truth. no superiority over the clei^gr, except by 

i Ibid; Madoz's Vindication of the Oh. statute, as the only means to save her 

of Eng. against Neal, p. 212; Strype's majesty from the extreme danger into 

Annals, iv. 143. which she was brought by the machina- 

k The large views of civil government tions of the pope and king of Spain, 
entertained by the puritans were some- Life of Whitgifts p. 350. 361, 389. He 

times imputed to them as a crime by their wrote afterwards to lord Burleigh in 

more courtly adversaries, who reproached 1591, that, if he might not speak his 

them with the writings of Bucdianan and mind freely against the power of the 

lisnguet lifeof Whltgift,258; Annals, bishops, and prove it unlawful, by the 

iv. 142. laws of this reahn, and not by the canon 

^ See a declaration to this effect, at law, he hoped to be allowed to become a 

vhlch no one could cavil, in Strype's private man. This bold letter he desires 

Annals, iv. 86. The puritans, or at least to have shown to the queen. Catalogue 

some of their friends, retaliated this of Lansdowne MSS., British Museum, 

charge of denying the queen's suprenoacy IxvllL 84. 

TOL. I. ^ 



210 AVERSION TO EPISCOPAL AUTHORITY. Chap. IV. 



much more to the general assembly of the Scottish 
church. Even this very limited episcopacy was abo- 
lished in 1592. The presbyterian clergy, individually 
and collectively, displayed the intrepid, haughty, and 
untractable spirit of the English puritans. Though 
Elizabeth had from policy abetted the Scottish clergy in 
their attacks upon the civil administration, this con- 
nexion itself had probably given her such an insight 
into their temper as well as their influence that she 
must have shuddered at the thought of seeii^ a repub- 
lican assembly substituted for those faithftil satraps her 
bishops, so ready to do her bidding, and so patient under 
the hard usage she sometimes bestowed on them. 

These prelates did not, however, obtain so much sup- 
House of ^om the house of commons as from their 
i commons Sovereign. In that assembly a determined 
ep^pS of puritans frequently carried the victory 

authority, against tbc courtiers. Every session exhibited 
proofe of their dissatisfaction with the state of the church: 
The crown's influence would have been too weak with- 
out stretches of its prerogative. The commons in 1675 
received a message forbidding them to meddle with 
religious concerns. For five years afterwards the queen 
did not convoke parliament, of which her dislike to their 
puritanical temper might in all probability be the chief 
reason. But, when they met again in 1680, the same 
topic of ecclesiastical grievances, which had by no means 
abated during the interval, was revived. The commons 
appointed a conamittee, formed only of the principal 
officers of the crown who sat in the house, to confer 
with some of the bishops, according to the irregular and 
imperfect course of parliamentary proceedings in that 
age, " touching the griefs of this house for some things 
very requisite to be reformed in the church, as the great 
number of unlearned and unable ministers, the great 
abuse of excommunications for every matter of small 
moment, the commutation of penances, and the great 
multitude of dispensations and pluralities, and other 
things very hurtful to the church."" The committee 
reported that they found some of the bishops desirous of 
a remedy for the abuses they confessed, and of joining 



^ D'Ewes, 302 ; Sttype'a Whitglft, 92, Appe&d. 32. 
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in a petition for that purpose to her majesty ; which had 
accordingly been done, and a gracious answer, promising 
all convenient reformation, but laying the blame of 
remissness upon some prelates, had been received. This 
the house took with great thankfulness. It was exactly 
the course which pleased Elizabeth, who had no regard 
for her bishops, and a real anxiety that her ecclesiafitical 
as well as temporal government should be well adminis- 
tered, provided her subjects would intrust the sole care 
of it to herself, or limit their interference to modest 
petitioning. 

A new parliament having been assembled, soon after 
Whitgiffc on his elevation to the primacy had begun to 
enforce an universal conformity, the lower house drew 
up a petition in sixteen articles, to which they requested 
the lords' concurrence, complaiiiing of the oatibi ex of&cio, 
the subscription to the three new articles, the abuses of 
excommunication, licences for non-residence, and other 
ecclesiastical grievances. The lords replied coolly that 
they conceived many of those articles which the com- 
mons had proposed to be unnecessary, and that others 
of them were already provided for ; and that the uni- 
formity of the common prayer, the use of which the 
commons had requested to leave in certain respects to 
the minister's discretion, had been established by par- 
liament. The two archbishops, Whitgift and Sandys, 
made a more particular answer to each article of the 
petition, in the name of their brethren.** But, in order 
to show some willingness towards reformation, they pro- 
posed themselves, in convocation, a few regulations for 
redress of abuses, none of which, however, on this occa- 
sion, though they received the royal ajssent, were sub- 
mitted to tike legislature ; ^ the queen in fact maintaining 
an insuperable jealousy of all intermeddling on the part 
of parliament with her exclusive supremacy over the 
church. Excluded by Elizabeth's jealousy from enter- 
tainii^ these religious innovations, which would pro- 
bably have met with no unfavourable reception from 
a free parliament, the commons vented their ill-will 
towards the dominant hierarchy in complaints of eccle- 
siastical grievances, and measures to redress them ; as 

o iy£we8,339, ei poet ; S^rype's Whitgift, If 6, kc ; Append. 10. 

P Strype'b Annals, iU. 228. . . . 

^1 
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to which, even with the low notions of parliamentaay 
right prevailing at court, it was impossible to deny their 
competence. Several bills were introduced this session 
of 1584-5 into Hie lower house, which, thou^ they had 
little chance of receiving the queen's assent, manifest 
the sense of that assembly, and in all likelihood of their. 
oonstitUents. One of these imported that bishops should 
he sworn in one of the courts of justice to do nothing in 
their office contrary to the common law. Another went 
to restrain pluralities, as to which the prelates would 
very reluctantly admit of any limitation.** A bill of the 
same nature pcussed the commons in 1589, though not 
without some opposition. The clergy took so great 
alarm at this measure that the convocation addressed 
the queen in vehement language against it; and the 
archbishop throwing all the weight of 1^ advice and 
authority into the same scale, the bill expired in the 
upper house.' A similar proposition in the session of 
1601 seems to have miscarried in the commons.* In the 
next chapter will be found other instances of the com- 
mons' reforming temper in ecclesiastical concems, and 
the queen's determined assertion of her supremacy. 

The oath ex officio, binding the taker to answer all 
questions that should be put to him, inasmuch as it 
contravened the generous maxim of English law, that 
no one is obliged to criminate himself, provoked very 
just animadversion. Morice, attorney of the court of 
wards, not only attacked its legality with ai^uments of 
no slight force, but introduced a bill to take it away. 
This was on the whole well received by the house ; and 
flir Francis Knollys, the stanch enemy of episcopacy, 
though in high office, spoke in its favour. But the 
queen put a stop to the proceeding, and Morice lay 
some time in prison for his boldness. The civilians, of 
whom several sat in the lower house, defended a mode 
of procedure that had been borrowed from their own 
jurisprudence. This revived the ancient animosity 
between them and the conmion lawyers. The latter had 
always manifested a great jealousy of the spiritual juris- 
diction, and had early learned to restrain its exorbi- 
tances by writs of prohibition from the temporal courts. 

Strype*! Anntla, UL 3 86. 192. Com- ' Stiype's Wbitglft, 279 ; AmuOa, i. 543. 
pa/v Append. 36. ' "BAiLHist92L 
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Whitgift, as tenacious of power as tlie most ambitious of 
his predecessors, murmured like them at this subordi- 
nation, for such it evidently was, to a lay tribunaL* But 
the judges, who found as much gratification in exerting 
their power as the bishops, paid little regaid to the 
remonstrances of the latter. We find the law reports of 
this and the succeeding reign full of cases of prohibi- 
tions. Nor did other abuses imputed to tkese obnoxious 
judicatures fail to provoke censure, such as the unrea- 
:Sonable fees of their officers, and the usage of granting 
liiiences and commuting penances for money." The 
ecclesiastical courts indeed have generally beem reckoned 
more dilatory, vexatious, and expensive than tihose of 
the common law. But in the present age that part of 
their jurisdiction which, though coercive, is professedly 
spiritual, and wherein the greatest abuses have been 
alleged to exist, has gone very much into disuse. In 
matrimonial and testamentary causes their course of pro- 
ceeding may not be open to any censure, so far as the 
essential administration of justice is concerned ; though 
in the latter of these a most inconvenient division of 
jurisdictions, following not only the unequal boundaries 
of episcopal dioceses, but the various peculiars or exempt 
districts which the church of England has continued to 
retain, is productive of a good deal of trouble and need- 
less expense. [1827.] 

• Notwithstanding tiie tendency towards puiitanism 
which the house of commons genewJly displayed, 
^e court succeeded in procuring an act which aenteSTwe 
eventually pressed willi very great severity 
upon that class. This passed in 1593, and ^ 
enacted the penalty of imprisonment against any person 
above the age of sixteen who should forbear for the 

t Strype's Whitgift, Sai, S37 ; Appu 1 30. " Strype's Whitgift and D'Ewea. pas- 

The archbishop could not disguise his sim. In a convocation held during Grin- 

disUke to the lawyers. ** The temporal dal's sequestration (1580), proposals for 

lawyer," he says in a letter to Cecil, reforming certain abuses in the q>iritual 

'* ichote learning is no leamiHg cmyvohere courts were considered ; but nothing was 

but here at home, being bom to nothing, done in it Strype's Grindal, p. 259, and 

doth by his labour and travel in that Append, p. 97. And in 1594 a commis- 

barbarous knowledge purchase to himself sion to inquire hito abuses in the q>iritual 

and his heirs for ever a thousand pounds courts was issued; but whether this 

per annum, and oftentimes much more, were intended bonft fide or not, it pro. 

whereof there are at this day many ex- duced no reformation. Stiype's Whit- 

amples." P. 215. gift, 419. 
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space of a month to repair to some drarch, until he 
should make such open submission and declaration of 
conformity as the act appoints. Those who refused to 
submit to these conditions were to abjure the reabn, and 
if they should return without the queen s licence to 
suffer death as felons.' As this, on ihe one hand, like 
so many former statutes, helped to crush the unfortunate 
adherents to the Eomish feith, so too did it bear an 
obvious application to such protestant sectaries as had 
professedly separated from the Anglican church. But it 
IS here worthy of remark, 'that 5ie puritan ministers 
throu^out this reign disclaimed the imputation of 
schism, and acknowledged the lawfulness of continuing 
in the established church, while they demanded a further 
jeformation of her discipline.''- The real separatists, who 
were also a numerous body, were denominated Brown- 
ists or Barrowists, from the names of their founders, 
afterwards lost in the more general appellation of Inde- 
pendents. These went fer beyond the puritans in their 
aversion to the legal ministry, and were deemed in con- 
sequence still more proper subjects for persecution. 
Multitudes of them fled to Holland from the rigour of 
the bishops in enforcing this statute.* But two of this 
persuasion, Barrow and Greenwood, experfenced a still 
severer faf e. They were indicted on ihat perilous law 
of the 23rd of the queen, mentioned in the last chapter, 
for spreading seditious writings, and executed at Bury. 
They died, Neal tells us, with such expressions of piety 

* 36 EUs. c. 1 ; FttrL Hist 863. necessity of an unifonnity of public wor- 
7 Neal asserts in his sumnuuy of the ship, and of call^ in the sword of the 
controversy, as it stood in this re^, that magistrate for the support and defence of 
the puritans did not ol^Ject to the office the several principles, which they made 
of bishop, provided' he was only the head an ill use of in their turns; as they could 
of the presbyters, and acted in coi^junction grasp the power into their hands. The 
with them. P. 398. But this was in standard of uniformity, according to the 
effect to demand everjrthing. For if the bfshops, was the queen's supremacy and 
office could be so Ibr lowered in eminence, the laws of the land; aooordii^ to the 
there were many waiting to clip the teni' puritans, the decrees of provincial and 
poral revenues and dignity in proportion, national synods, allowed and enforced by 
In another passage Neal states clearly, the civil magistrate ; but neither party 
if not quite fairly, the main points of were for admitting that liberty of con- 
difference between tbe diurch and non- science and fireedom of profession which 
conforming parties under Elizabeth, is every man's ri|^t, as far as is oon- 
P. 14T. He ooncAides with the follow- sistent with the peace of the government 
ing remark, which is very true. " Both he lives under." 
parties agreed too well in asserting the ' Neal, 263, 386. 
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and loyaliy that Elizabeth regretted the consent she had 
given to their deaths." 

But while these scenes of pride and persecution on one 
hand, and of sectarian insolence on the other, were de- 
forming the bosom of the English church, she found a 
defender of her institutions in one who mingled in these 
vulgar controversies like a knight of romance among 
caitiff brawlers, with arms of finei; temper and worthy 
to be proved in a nobler field. Eichard Hooker, master 
of the Temple, published the first four books Hooker's 
of his Ecclesiastical Polity in 1594; the fifth, ^i^*^* 
three years afterwards ; and, dying in 1600, left its c^ir£ 
behind three which did not see the light till. ^• 
1647. This eminent work may justly be reckoned to 
mark an era in our literature ; for if passages of much 
good sense and even of a vigorous eloquence are scattered 
in several earlier writers in prose, yet none of these, 
except perhaps Latimer and Ascham, and sir Philip 
Sidney in his Arcadia, can be said to have acquired 
enough reputation to be generally known even by name, 
much less are read in the present day ; and it is, indeed, 
not a little remarkable that England until near the end of 
the sixteenth century had given few proofs in literature 
of that intellectual power which was about to develop 
itself with such unmatchable energy in Shakspeare and 
Bacon. We cannot, indeed, place Hooker (but whom 
dare we to place ?) by the side of these master-spirits ; 
yet he has abundant claims to be counted among the 
. luminaries of English literature. He not only opened 
the mine, but explored the depths, of our native elo- 
quence. So stately and graceful is the march of his 
periods, so various the fall of his musical cadences upon 
the ear, so rich in images, so condensed in sentences, so 
grave and noble his diction, so little is there of vul- 
gariiy in his racy idiom, of pedantry in his learned 

^Strype's Whitgift, 414; Neal, 373. civil cases. Strype's Annals, iii. 186. 
Seveial years before, in 1583, two men This was according to the invariable 
called anabaptists, Thacker and Qopping, practice of Tudor times : an oppressive 
were hanged at the same place on the and sanguinary statute was first made ; 
same statute for denying the queen's and next, as occasion might serve, a con- 
ecclesiastical supremacy; the proof of. stmction was put on it contrary to all 
which was their dispersion of Brown's common sense, in order to take away 
tracts, wherein that was only owned in men's lives. 
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phrase, that I know not whether any later writer has 
more admirably displayed the capacities of onr langnage, 
or produced passages more worthy of comparison with 
the splendid monuments of antiquity. If we compare 
the first book of the Ecclesiastical Polity with what bears, 
perhaps, most resemblance to it of anything extant, the 
treatise of Cicero de Legibus, it wUl appear somewhat, 
perhaps, inferior, through the imperfection of our lan- 
guage, which, with all its force and dignity, does not 
equal the Latin in either of these qualities, and certainly 
more tedious and diffuse in some of its reasonings, but 
by no means less high-toned in sentiment, or less bright 
in fancy, and far more comprehensive and profound in 
the foundations of its philosophy. 

The advocates of a presbyterian church had always 
thought it sufficient to prove that it was conformable to 
the apostolical scheme as deduced merely ifrom the Scrip- 
turep. A pious reverence for the sacred writings, which 
they made almost their exclusive study, had degenerated 
into very narrow views on the great themes of natural 
religion and the moral law, as deducible from reason and 
sentiment. These, as most of the various families of 
their descendants continue to do, they greatly slighted, 
or even treated as the mere chimeras of heathen phi- 
losophy. If they looked to the Mosaic law as the stan- 
* dard of criminal jurisprudence, if they sought precedents 
from Scripture for all matters of temporal policy, much 
more woujd they deem the practice of the Apostles an 
unerring and immutable rale for the discipline of the 
ChristiAn church.^ To encounter these adversaries, 
Hooker took a far more original course than the ordinary 
controvertists, who fought their battles with conflicting 
interpretations of Scriptural texts or passages from the 
fathers. He inquired into the nature and foundation of 
law itself, as the rule of operation to all created beings, 
yielding thereto obedience by unconscious necessity, or 

b " The discipline of Chriat's church/* xmlawiiil and counterfeit.'' Whitgift, in 

9aid Cartwright, " that is necessary for his answer to Cartwright's Admonition, 

all Umes, is delivered by Christ, and set rested the controversy in the main, as 

down in the Holy Scriptures. Therefore Hooker did, on the indifferency of church 

the true and lawfbl discipline is to be discipline and ceremony. It was nqt till 

fetched fh>m thence, and from thence afterwards that the defenders of the esta- 

alone. And that which resteth upon any blished order foimd out that one claim of 

other foundation ought to be esteemed divine right was best met by another. 
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sensitiye appetite, or reasonable choice ; reviewing espe* 
cially those laws that regulate human agency, as they 
arise out of moral relations, common to our species, or 
the institutions of political societies, or the intercom- 
mimity of independent nations ; and having thoroughly 
established the fundamental distinction between laws 
natural and positive, eternal and temporary, immutable 
and variable, he cam% with all this strei^^ of moral 
philosophy to discriminate by the same criterion the 
various rules and precepts contained in the Scriptures. 
It was a kind of maxim among the puritans that Scrip* 
ture was so much the exclusive rule of human actions 
that whatever, in matters at least concerning religion, 
could not be found to have its authority, was unlawful. 
Hooker devoted the whole second book of his work to 
the refutation of this principle. He proceeded after- 
wards to attack its application more particularly to the 
episcopal scheme of church government, and to the 
various ceremonies or usages which those sectaries 
treated as either absolutely superstitious, or at least as 
impositions without authority. It was maintained by 
this great writer, not only that ritual observances are 
variable according to the discretion of ecclesiastical 
rulers, but that no certain form of polity is set down in 
Scripture as generally indispensable for a Christian 
church. Far, however, from conceding to his antago- 
nists the fact which they assumed, he contended for 
episcopacy as an apostolical institution, and always pre- 
ferable, when circmnstances would allow its preserva* 
tion, to the more democratical mo4el of the Calvinistio 
congregations. " If we did seek," he says, " to maintain 
that which most advantageth our own cause, the very 
best way for us and the strongest against them vfere to 
hold, even as they do, that in Scripture there must needs 
be found some particular form of church poliiy which 
God hath instituted, and which for that very cause be- 
longeth to all churches at all times. But with any 
such partial eye to respect ourselves, and by cunning to 
make those things seem the truest which are the fittest 
to serve our purpose, is a thing which we neither like 
nor mean to follow." 

The richness of Hooker's eloquence is chiefly dis- 
played in his first book; beyond which, perhaps^ fevi 
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who want a taste for ecclesieustical reading are likely to 
proceed. The second and third, however, though less 
brilliant, are not inferior in force and comprehensiveness 
of reasoning. The eighth and last returns to the subject 
of civil government, and expands, with remarkable 
liberality, the principles he had laid down as to its 
natui-e in the first book. Those that intervene are 
mostly confined to a more minute ftiscnssion of the ques- 
tions mooted between the church and puritans ; and in 
these, as far as I have looked into them, though Hooker's 
argument is always vigorous and logical, and he seems 
to be exempt from that abusive insolence to which 
polemical writers were then even more prone than at 
present, yet he has not altogether the terseness or 
lucidity which long habits of literary warfare, and, per- 
haps, a natural turn of mind, have given to some expert 
dialecticians. In respect of language, the three post- 
humous books, partly from having never received the 
author's last touches, and partly, perhaps, from his 
weariness of the labour, are beyond comparison less ele- 
gantly written than the preceding. , 

The Ix^tter parts of the Ecclesiastical Polity bear a 
resemblance to the philosophical writings of antiquity, 
in their defects as well as their excellences. Hooker is 
often too vague in the use of general terms, too incon- 
siderate in the admission of principles, too apt to acqui- 
esce in the scholastic pseudo-philosophy, and, indeed, in 
all received tenets ; he ii^ comprehensive rather than 
sagacious, and more fitted to' sift the truth from the 
stores of accumulated learning than to seize it by an 
original impulse of his own mind ; somewhat also im- 
peded, like many other great men of that and the suc- 
ceeding century, by too much acquaintance with books, 
and too much deference for their authors. It may be 
. justly objected to some passages that they elevate eccle- 
siastical authority, even in matters of belief, with an 
exaggeration not easily reconciled to the protestant 
light of private judgment, and even of dangerous con- 
sequence in those times ; as when he inclines to give a 
decisive voice in theological controversies to general 
councils ; not, indeed, on the principles of the church 
of Eome, but on such as must end in the same con- 
clusion^ the high probability that the aggregate judgment 
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of many grave and learned men should be well founded.'' 
Nor would it be difficult to point out several other sub- 
jects, such 843 religious toleration; as to which he did not 
emancipate himself from the trammels of prejudice. 
But, whatever may be the imperfections of his Ecclesir 
astical Polity, they are far more than compensated by its 
eloquence and its reasoning, and above all by that deep 
pervading sense of the relation between man and his Cre- 
ator, as the groundwork of all eternal law, which ren- 
dered the first book of this work a rampart, on the one 
hand, against the puritan school who shunned the light 
of nature as a deceitful meteor ; and, on the other, against 
that immoral philosophy which, displayed in the dark 
precepts of Machiavel, or lurking in the desultory sallies 
of Montaigne, and not always rejected by writers of 
more apparent seriousness, threatened to destroy the 
sense of intrinsic distinctions in the quality of actions, 
and to convert the maxims of state-craft and dissembling 
policy into the rule of life and manners. 

Nothing, perhaps, is more striking to a reader of the 
Ecclesiasticsd Polity than the constant and even excessive 
predilection of Hooker for those liberal principles of civil 
government which are sometimes so just and always so 
attractive. Upon these subjects his theory absolutely co- 
incides with tibat of Locke. The origin of government, 
both in right and in fact, he explicitly derives from a 
primary contract ; " without which consent there were 
no reason that one should take upon him to be lord or 
judge over another ; because, although there be, accord- 



° *' If the natural strength of men's wit 
may by experience and stady attain mito 
such ripeness in the knowledge of things 
human, that men in this respect may 
presume to build somewhat upon their 
Judgment, what reason have we to think 
but that, even in matters divine, the like 
wits, Aimlshed with necessary helps, ex- 
ercised in Scripture with like diligence, 
and assisted with the grace of Almighty 
Ood, may grow unto so much perfection 
of knowledge, that men shall have Just 
cause, when anything pertinent unto faith 
and religion is doubted of, the more will- 
ingly to incline their minds towards that 
which the sentence of so grave, wise, and 
learned in that fiumltgr shall Judge most 



sound? For the controversy is of the 
weight of such men's Judgment," kc 
But Hooker's mistake was to exaggerate 
the weight of such men's Judgment, and 
not to allow enough for their passions 
and infirmities, the imperfection of their 
knowledge, their connivance with power, 
their attachment to names and persons, 
and all the other drawbacks to ecclesias- 
tical authority. 

It is well known that the preface to the 
Ecclesiastical Polity was one of the two 
books to which James II. ascribed his 
return into the fold of Rome ; and it is 
not difficult to perceive by what course 
of reasoning on the positions it contains 
this was effected. 
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ing to the opinion of some^ery great and jadicions men, 
a kind of natural right in the noble, wise, and virtuous, 
to govern them which are of servile disposition, never- 
theless, for manifestation of this their right, and men's 
more peaceable contentment on both sides, the assent of 
them who are to be governed seemeth necessary." *' The 
lawful power," he observes elsewhere, ** of making laws 
to command whole politic societies of men, belongeth so 
properly unto the same entire societies, that for any 
prince or potentate of what kind soever upon earth to 
exercise the same of himself, and not either by express 
commission immediately and personally received from 
God, or else by authority received at first from their 
consent upon whose persons they impose laws, it is no 
better than mere tyranny. Laws they are not, therefcH-e, 
which public approbation hath not made so. But appro^ 
bation not only they give, who personally declare their 
assent by voice, sign, or act ; but also when others do it 
in their names, by ri^t originally, at the least, derived 
from them. As in parliaments, councils, and the like 
assemblies, although we be not personally ourselves pre- 
sent, notwithstanding our assent is by reason of other 
agents there in our behalf. And what we do by others, 
no reason but that it should stand as our deed, no less 
effectually to bind us than if ourselves had done it in 
person." And in another place still more peremptorily : 

Of this thing no man doubteth, namely, that in all 
societies, companies, and corporations, what severally 
each shall be bound unto, it must be with all their 
assents ratified. Against, all equity it were that a man 
should suffer detriment at the hands of men for not ob- 
serving that which he never did either by himself or 
others mediately or immediately agree unto." 

These notions respecting the basis of political society, 
so far unlike what prevailed among the next generation 
of churchmen, are chiefly developed and dwelt upon in 
Hooker's concluding book, the eighth; and gave rise to 
a rumour, very sedidously propagated soon after the time 
of its publication, and still sometimes repeated, that the 
posthumous portion of his work had been interpolated or 
altered by the puritans.'* For this surmise, however, I 

d In the Life of Hooker, prefixed to tbe of Dr. Banuird, chaplain to Usher, that he 
edition I me, foL 1671, 1 find an assertion had seen a mannBcrlptof the hist books of 
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am persuaded that there is no foundation. The three 
latter books are doubtless imperfect, and it is possible 
that verbal changes may have been made by their tran- 
scribers or editors; but the testimony tb^t has been 
brought forward to throw a doubt over their authenticity 
consists in those vague and self-contradictory stories 
which gossiping compilers of literary anecdote can easily 
accumulate; while the intrinsic evidence arising from 
the work itself, on which in this branch of criticism I am 
apt chiefly to rely, seems altogther to repel every sus- 
picion. For not only the principles of civil government, 
presented in a more expanded form by Hooker in the 
^ eighth book, are precisely what he laid down in the 
firat ; but there is a peculiar chain of consecutive reason- 
ing running through it, wherein it would be difficult to 
point out any passages that could be rejected without 
dismembering the context. It was his busiikess in this 
part of the Ecclesiastical Polity to vindicate the queen's 
supremacy over the church ; and this he has done by 
identifying the church with the commonwealth ; no one, 
according to him, being a member of the one who was 
not also a member of the other. But as the constitution 
of the Christian church, so far as the laity partook in 
its government, by choice of pastors or otherwise, was 
undeniably democratical, he laboured to show, through 

Hooker, containiDg many things omitted their authenticity is from internal evi- 

in the printed volume. One passage is dence. [But it has been proved by Mr, 

quoted, and seems in Hooker's style. But Keble, the last editor of the Ecclesiastical 

tibe question is rather with lespect to Polity, that the sixth book, an we now 

^nterpolatioDB than omissions. And of the possess it, though written by Hooker, 

former I see no evidence or likelihood, did not belong to this work, and conse- 

If it be true, as is alleged, tliat diifereDt quently that the real sixth book has been 

manuscripts of the thre« last books did lost.— 1841.] 

not agree, if even these disagreements Alate writer has produced a somewhat 

were the result of fraud, why should we ridiculous proof of the carelessness with 

conclude that they were corrupted the whicb all editions of the Ecclesiastical 

puritans rather than the church? In Polity have been printed--a sentence 

Zouch's edition of Walton's Life of having slii^ed into the text of the seventh 

Hooker the reader will find a long and book, which makes nonsense, and which 

ill«digested note on this snljject, the result he very probably coi^eotQres to have been 

of which bas been to ooavince me that amarginal memorandum of the author for 

there is no reason to believe any other his own use on revising the manuscript, 

than verbal changes to have been made in IfCrie's life of Melvll, vol. i. p. 471. 

tlie loose draugfht which flie author left, [But it seems on the whole a more plau* 

■but thatf whatever changBS were made, sible ooi^ecture that the memorandum 

it does not appear that the manuscript was by one of those ^ho, after Hooker's 

was ever in the hands of the puritans, death, bad the manuacript to revise.^ 

The iteoogett yrpibablttty, however, of 1941.] 
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the medium of the original, compact of civil society, that 
the sovereign had received this, as well as all other 
powers, at Qie hands of the people. Laws being made 
among us," he affirms, ** are not by any of us so taken or 
interpreted as if they did receive their force fiom power 
which the prince doth communicate unto the parliament, 
or unto any other court under him, but from power 
which the whole body of the realm being naturally pos- 
sessed with hath by free and deliberate assent derived 
unto him that ruleth over them so far forth as hath been 
declared ; so that our laws made concerning religion do 
take originally their essence from the power of the whole 
realm and church of England." 

In this system of Hooker and Locke, for it will be ob- 
vious to the reader that their principles were the same, 
there is much, if I am not mistaken, to disapprove. That 
no man can be justly bound by laws which his own 
assent has not ratified appears to me a position incom- 
patible with the existence of society in its literal sense, 
or illusory in the sophistical interpretations by which 
it is usual to evade its meaning. It will be more satis- 
factory and important to remark the views which this 
great writer entertained of our own constitution, to 
which he frequentiy and fearlessly appeals, as the stand- 
ing illustration of a government restrained by law. " I 
cannot choose," he says, ** but commend highly their 
wisdom, by whom the foundation of the commonwealth 
hath been laid ; wherein, though no manner of person or 
cause be unsubject unto the king's power, yet so is the 
power of the kmg over all, and in limited, that unto 
all his proceedings the law itself is a rule. The axioms 
of our regal government are these : * Lex facit regem ' — 
the king's grant of any favour made contrary to the law 
is void ; — * Rex nihil potest nisi quod jure potest ' — 
what power the king hath he hath it by law ; the bounds 
and limits of it are known, the entire community giveth 
general order by law how all things publicly are to be 
done ; and the king as the head thereof, the highest in 
authority over all, causeth, according to the same law, 
every particular to be framed and ordered thereby. The 
whole body politic maketh laws, which laws give power 
unto the king ; and the king having bound himself to 
use according to law that power, it so Mleth out that the 
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executioii of the one is accomplished by the other." 
These doctrines of limited monarchy recur perpetually in 
the eighth book ; and though Hooker, as may be sup- 
posed, does not enter upon the perilous question of re- 
sistance, and even intimates that he does not see how 
the people can limit the extent of power once granted, 
unless where it escheats to them, yet he positively lays 
it down that usurpers of power, ihat is, lawful rulers 
arrogating more than the law gives to them, cannot in 
conscience bind any man to obedience. 

It would, perhaps, have been a deviation from my sub- 
ject to enlarge so much on these political principles in a 
writer of any later age, when they had been openly sus- 
tained in the councils of the nation. But as the reigns of 
the Tudor family were so inauspicious to liberty that some 
have been apt to imagine ks recollection to have been 
almost effaced, it becomes of more importance to show 
that absolute monarchy was, in the eyes of so eminent an 
author as Hooker, both pernicious in itself and contrary 
to the fundamental laws of the English commonwealth. 
Nor would such sentiments, we may surely presume, 
have been avowed by a man of singular humility, and 
whom we might charge with somewhat of an excessive 
deference to authority, unless they had obtained more 
currency, both among divines and lawyers, than the 
complaisance of courtiers in these two professions might 
lead us to conclude ; Hooker being not prone to deal in 
paradoxes, nor to borrow from his adversaries tliat sturdy 
republicanism of the school of Geneva which had been 
their scandal. I cannot, indeed, but suspect that his 
whig principles in the last book are announced with a 
temerity that would have startled his superiors; and 
that its authenticity, however called in question, has 
been better preserved by the circumstance of a post- 
humous publication than if he had lived to give it to the 
world. Whitgift would probably have induced him to 
suppress a few passages incompatible with the servile 
theories already in vogue. It is fer more usual that an 
author's genuine sentiments are perverted by means of 
his friend^ and patrons than of his adversaries. 

The prelates of the English church, while they inflicted 
so many severities on others, had not always cause to 
exult in their own condition. . From the time when 
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Hemy taught his courtiers to revel in the spoil of monas* 
Spoliation there had been a perpetual appetite for 

ofcharch ecplesicustical possessions. Endowed by a pro- 
revenues. superstition with pomp and wealth beyond 
all reasonable measure, and far be^'ond what the new 
system of religion appeared to prescribe, the church of 
England still excited the covetousness of the powerful 
and the scandal of the austere.** I have mentioned in 



the first reformation under Edward VI. The catholic 
bishops who followed made haste to plunder, from a con- 
sciousness that the goods of their church were speedily 
to pass into the hands of heretics.' Hence the alienation 
of their estates had gone so far that in the beginning of 
Elizabeth's reign statutes were made disabling- eccle- 
siastical proprietors fnm granting away their lands 
except on leases for three Uvea, or twenty-one years.' 
But an unfortunate reservation was introduced in favour 
of the crown. The queen, therefore, and her courtiers, 
who obtained grants from her, continued to prey upon 
their succulent victim. Few of her council imitated the 
noble disinterestedness of Walsingham, who spent his 
own estate in her service, and left not sufficient to pay 
his debts. The documents of that age contain ample 
proofs of their rapacity. Thus Cecil surrounded his 
mansion-house at Burleigh with estates once belonging 
to the see of Peterborough. Thus Hatton built his house 
in Holbom on the bishop of Ely's garden. Cox, on 
making resistance to this spoliation, received a singular 
epistle from the queen.^ This bishop, in consequence 

* The puritans otjected to the titie of exception in fttvour of the crown'waB re- 
lord bishop. Sampson wrote a peevish pealed in the lint year of James, 
letter to Qrindal on this, and received h it was couched in the following 
a very good answer. Strype's Piirker, teims:-^ 
Append. 178. Parker, In a letter toCedl, « Proud Prelate 

defends it 6n the best ground ; that the . - You know what you were before 
bishops hold tlieir lands by barony, and I made you what you are : if you do not 
therefore the giving them the title of lords Immediately comply with my request, 
was no irregularity, and nothing more by G-- 1 wUl unfrock yotu 
than a consequence of the tenure. CoUier, iuuzAwau. 
(44. This will not cover our modem Poor Coj: wrote a very good letter 
cokmidl bishops, on some of whom the before this, printed in Strype's Annals^ 
same title has, without any good reason, vol. ii. Append. 84. The names of Hat- 
been conferred. ton Garden and Ely Place (Mantua vsb 
t Strype's Annals, L 159. miaerse nimium vicina Cremone) still 
S 1 Eliz. c. 19; ISEiiz. c. 10; Black- bear witness to the encroaching lord 
stoned Commentaries, voL ii. c. 28. The keeper and the elbowed bishop. 



another place how the bish< 




impoverished in 
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of sucli vexations, was desirotus of retiring from the see 
before his death. After that event Elizabeth kept it 
vacant eighteen years. During this period we have a 
petition to her from lord keeper Puckering that she 
would confer it on Scambler, bishop of Norwich, then 
eighty-eight years old, and notorious for simony, in order 
that he might give him a lease of part of the lands.' 
These transactions denote the mercenary and rapacious 
spirit which leavened almost all Elizabelii's courtiers. 

The bishops of this reign do not appear, with some 
distinguished exceptions, to have reflected so much ho- 
nour on the established church as those who attach a 
superstitious reverence to the age of the Eeformation are 
apt to conceive. In the plunder that went forward they 
took good care of themselves. Charges against them of 
simony, corruption, covetousness, and especially destruc- 
tion of their church estates for the benefit of their 
families, are very common, — sometimes no doubt unjust, 
but too frequent to be absolutely without foimdation.'' 
The council often wrote to them, as well as concerning 
them, with a sort of asperity which would astonish one 
of their successors. And the queen never restrained 
herself in treating them on any provocation with a good 
deal of rudeness, of which I have just mentioned an 
egregious example." In her speech to parliament on 

i Strype, iy. 246. See also p. 15 of she pleased, though they did not hold 

the same volmne. fiy an act in the first commissions dnraute bene placito, as in 

year of James, c 3, conveyances of bi- her brother's time. Thus she snspended 

shops' lands to the crown are made vold^ Fletcher, bishop of London, of her own 

a concession mnch to the king's honour, authority, only for marrying ** a fine lady 

k Harrington's State of the Church, and a widow." Strype's Whitgift, 468. 
in Nugae Antiquae, vol. ii. passim ; Wil- And Aylmer having preached too vehe- 
kins's Concilia, iy.266; Stiype's Annals, mently against female vanity in dress, 
iii. 020, et alibi; Life of Parker, 464; which came home to the queen's con- 
of Whitgift, 220; of Aylmer, passim, science, she told her ladies that, if the 
Observe the preamble of 13 Eliz. c 10. bishop held more discourse on such mat- 
It must be admitted, on the other hand, ters, she would fit him for heaven ; but 
that the gentry, when popiahly or puri- he should walk thither without a staff, and 
tanically affected, were apt to behave leave his mantle behind him. Harrington's 
exceedingly ill towards the bishops. At State of the Church, in Nugte Antiquse, 
Lambeth and Fulham they were pretty 1. ito; see too p. 217 . It' will of course 
safe ; but at a distance they found it hard not appear surprisii^ that Hutton, arch- 
to struggle with the rudeness and iniquity bishop of York, an exceedingly honest 
of the territorial aristocracy ; as Sandys prelate, having preached a bold sennon 
twice experienced. before the queen, urging her to settle the 

" Birch's Memoirs, i. 48. Elizabeth succession, and jMlnting strongly towards 

seems to have fancied herself entitled by Scotland, received a sharp message, p. 

her supremacy to dispose of bishops as 2&0w 
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closing the session of 1584, when many complaints 
against the rulers of the church had rung in her ears, 
£he told the bishops that, if they did not amend what was 
wrong, she meant to depose them." For there seems to 
have been no question in that age but that this might be 
done by virtue of the crown's supremacy. 

The church of England was not left by Elizabeth in 
circumstances that demanded applause for the policy of 
her rulers. After forty years of constantly aggravated 
molestation of the nonconforming clergy, their numbers 
were become greater, their popularity more deeply 
rooted, their enmity to the established order more irre- 
concilable. It was doubtless a problem of no slight 
difficulty by what means so obstinate and opinionated a 
class of sectaries could have been managed ; nor are we, 
perhaps, at this distance of time altogether competent to 
decide upon the fittest course of policy in that respect.** 
But it is manifest that the obstinacy of bold and sincere 
men is not to be quelled by any pimishments that do not 
exterminate them, and that they were not likely to enter- 
tain a less conceit of their own reason when tiiey found 
no arguments so much relied on to refute it ajs that of 
force. Statesmen invariably take a better view of such 
questions than churchmen; and we may well believe 
that Cecil and Walsingham judged more sagaciously 
than Whitgift and Aylmer. The best apology that can 
be made for Elizabeth's tenaciousness of those ceremonies 
which produced this fatal contention I have already 
suggested, without much express authority from the 
records of that age ; namely, the justice and expediency 
of winning over the catholics to conformity, by retaining 
as much as possible of their accustomed rites. But in 
the latter period of the queen's reign this policy had lost 
a great deal of its application, or rather the same prin- 
ciple of policy would have dictated numerous concessions 
in order to satisfy the people. It appears by no means 
unlikely that, by reforming the abuses and corruption 



n D'Ewes, 328. 

° Collier says, p. 586, on Heylin's 
authority, that Walsingham offered the 
puritans, about 1 583, in the queen's name, 
to give up the ceremony of kneeling at 
&e communion, the cross in baptism, and 



the surplice ; but that they answered, " ne 
ungulam quidem esse relinquendam." 
But I am not aware of any better testi- 
mony to the fact ; and it is by no means 
agreeable to the queen's general con- 
duct. 



Eliz.— Puritans. GENERAL REMARKS, 



227 



of the spiritual courts, by abandoning a part of their 
jurisdiction, so heterogeneous and so unduly obtained, 
by abrogating obnoxious and at best frivolous ceremonies, 
by restraining pluralities of benefices, by ceasing to dis- 
countenance the most diligent ministers, and by more 
temper and disinterestedness in their own behaviour, the 
bishops would have palliated, to an indefinite degree, 
that dissatisfaction with the established scheme of polity, 
which its want of resemblance to that of other protestant 
churches must more or less have produced. Such a 
reformation would at least have contented those reason-' 
able and moderate persons who occupy sometimes a more 
extensive ground between contending factions than the 
zealots of either are willing to believe or acknowledge. 

I am very sensible that such freedom as I have used 
in this chapter cannot be pleasing to such as General 
have sworn allegiance to either the Anglican remarks, 
or the puritan party ; and that even candid and liberal 
minds may be inclined to suspect that I have not sufBi- 
ciently admitted the excesses of one side to furnish an 
excuse for those of the other. Such readers I would 
gladly refer to lord Bacon's Advertisement touching 
the Controversies of the Church of England ; a treatise 
written under Elizabeth, in that tone of dispassionate 
philosophy which the precepts of Burleigh sown in his 
own deep and fertile mind had taught him to apply. 
This treatise, to which I did not turn my attention in 
writing the present chapter, appears to coincide in every 
respect with the views it displays. If he censures the 
pride and obstinacy of the puritan teachers, their inde- 
cent and libellous style of writing, their affected imitation 
of foreign churches, their extravagance of receding from 
everything formerly practised, he animadverts with no 
less plainness on l5ie faults of the episcopal party, on 
the bad example of some prelates, on their peevish oppo- 
sition to every improvement, their unjust accusations, 
their contempt of foreign churches, their persecuting- 
spirit.P 

P Bacon, il. 375. See also another dissembled or excused." p. 382. Yet 
paper concerning the pacification of the Bacon was never charged with affection 
church, written under James, p. 387. for the puritans. In truth, Elizabeth and 
" The wrongs," he says, " of those which James were personally the great support 
are possessed of the government of the of the high-church interest ; it had few 
church towards the other, may hardly be real friends among tli^vc covmciC^QT^ 
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Tet, that we may not depiTYe this great queen's admi* 
i^etter of nistntionY in -wbat canoemed her dealings with 
J^^^ tiie two leligioiis parties opposed to the esta- 
defence of 'hlished church, of what vindication may best 
he offered for it, I will refiar the reader to a 
menL letter of sir Francis Walsingham, written to a 
person in France, after the year 1580.^ It is a Teiy able 
apol(^y for her government ; and if the reader dionld 
detect, as he donbdeas may, somewhat of sophistry in 
reasoning, and of misstatement in matter of fiict, he will 
ascribe both one and the other to the narrow spirit of 
the age with respect to civil and religioas fieedom, or 
to the circumstances of the writer, an advocate whose 
sovereign was his client. 



<1 Burnet, iL 418; OdiaU. pvt IL 38 feBBon, evinced Imlh Ij Kidel waniiip 

(4to editioD). Walrfnghm grounds the and by certain poeithre rites; andtlmtthe 

<|iieen*s proceeding iqxn two principles : nartcs of tins professioii* aocotdbig to 

Hx one, that "conarieiires are nc4 tobe the ian tMst adapted to their rapectiTe 

fbcced, tmt to be ivon and rednoed bj wajs <rf thinking wen as ineombcnt 

force of truth, with the aid of time, and upon fliecadMlk and puritan as they had 

we of an good meana of instruction and been iqMiQ flie primitiTe rirardi ; nor 

pemasion;" the other, that "cases of con- were th^ more chsxseable with tetion. 

scaenoe, wiien they exceed their boands, or with pxcmting the boonds of con* 

and grow to be matter of faction, lose adence, when thej persisted in the me of 

thdrnatore; and timt someiffs princes tiiem, notwittistanding any prohibitory 

onghtdistiDcay to poniBh their practices statute, than the earty Christians, 

and cont e mpt, though ooloored with the The generality of statesmen, and drarcb- 

pretence of conscienre and religion." men themedyes not mifiteqnoitly. have 

Bacon has repeated the same words^ as tfgmd upon flie principles of what, in the 

well as some more of Waisingham's seventeenth oratory, was called Hobb- 

letter, in his obaervations on the libel on iam, towards which the Erastian i 



Lord Bariei^ i. 522. And Mr. Soathey which is that of the diorcfa of England. 

(Book of the Clmrdi, U. 291) seems to thone^ exceUent in some points of Tiew. 

adopt them as his own. had a tendenqy to gravitate, namdy, that 

Upon this it may be observed— fint, civil and religioas aUqpanoe are soneces- 

that they tske for granted the ftmda- sarily connected, that It is tiie snl^lect's 

mental sophism of religioiis intolerance, datjr to foliow the dictates of the magis- 

;iamely, that the dvil magistrate, or the trate in both alike. And this received 

church be supports, is not only in the some countenance from the fain and 

right, but so clearty in the rig^t, that no misdiievons position of Hooker, that the 

honest man, if he takes time and pains to dmrdi and commonwealth are but 

oonsider the snl^Ject, can help adaww- ferrat denominations <rf the same Bodety. 

ledgingit; secondly, that, according to the Wartmrton has suiBdently exposed the 

prindples of Christianity as admitted on sophistry of this theory, thoiK^ I do not 

each side, it does not rest in an esoteric think him equally soocessfiil in what he 

persuasion, but requires an exterior pro- substitutes for it. 
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CHAPTEB V. 

ON THE CIVIL GOVERNMENT OF ELIZABETH. 



General Remarks — Defective Security of the Suljject's Liberty — Trials for 
Treason and other Political Offences unjustly conducted — Illegal Ctommitinents 

— Remonstrance of Judges against them — Proclamations unwarranted by Law 

— Restrictions on Printing — Martial Law Loans of Money not quite volun- 
tary — Character of Lord Burleigh's Administration — Disposition of the House 
of Commons — Addresses concerning the Succession —Difference on this between 

. the Queen and Commons in 1566 — Session of 157 1 — Influence of the Puritans 
in Parliament — Speech of Mr. Wentworth in 1676 — The Commons continue Vn 
seek Redress of Ecclesiastical Grievances — Also of Monopolies, especially in 
the Session of 1601 — Influence of the Crown in Parliament — Debate on Election 
of non-resident Buiigeases — Assertion of Privileges by Commons — Case of 
Ferrers, under Henry VIII.— Other Cases of Privilege — Privilege of determining 
contested Elections claimed by the House— The English Constitution not 
admitted to be an absolute Monarchy — Pretensions of the Crown. 

The subject of the two last chapters, I mean the policy- 
adopted by Elizabeth for restricting the two General 
religious parties which from opposite quarters remarks, 
resisted the exercise of her ecclesiastical prerogatives, 
has already ajfforded us many illustrations of what may 
more strictly be reckoned ilie constitutional history of 
her reign. The tone and temper of her administration 
have been displayed in a vigilant execution of severe 
statutes, especially towards the catholics, and sometimes 
in stretches of power beyond the law. And as Elizabeth 
had no domestic enemies or refractory subjects who did 
not range under one or other of these two sects, and little 
disagreement with her people on any other grounds, the 
ecclesiastical history of this period is the best prepara- 
tion for our inquiry into the civil government. In the 
present chapter I shall first offer a short view of the 
practical exercise of government in this reign, and then 
proceed to show how the queen's high assumptions of 
prerogative were encountered by a resistance in parlia- 
ment, not quite uniform, but insensibly becoming more 
vigorous. 
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Elizabeth ascended the throne with all the advantages 
of a yery extended authority. Though the jurisdiction 
actually exerted by the court of star-chamber could not 
be vindicated according to statute law, it had been so 
well established as to pass without many audible mur- 
murs. Her progenitors had intimidated the nobility; 
and if she had something to fear at one season from this 
order, the fate of the duke of Norfolk and of the rebellious 
earls in the north put an end for ever to all apprehension 
from the feudal influence of the aristocracy. There seems 
no reason to believe that she attempted a more absolute 
power than her predecessors ; the wisdom of her coun- 
cillors, on the contrary, led them generally to shun the 
more violent measures of the late reigns ; but she cer- 
tainly acted upon many of the precedents they had be- 
queathed her, with little consideration of their legality. 
Her own remarkable talents, her masculine intrepidity, 
her readiness of wit and royal deportment, which the 
bravest men unaffectedly dreaded, her temper of mind, 
above all, at once fiery and inscrutably dissembling, 
would in any circumstances have ensured her more real 
sovereignty than weak monarchs, however nominally 
absolute, can evet enjoy or retain. To these personal 
qualities was added the co-operation of some of ihe most 
diligent a^d circumspect, as well as the most sagacious 
councillors that any prince has employed ; men as un- 
likely to loose from their grasp the least portion of that 
authority which they found themselves to possess, as to 
excite popular odium by an unusual or misplaced exer- 
tion of it. The most eminent instances, as I have 
remarked, of a highnstrained prerogative in her reign 
have some relation to ecclesiastical concerns*; and herein 
the temper of the predominant religion was such as to 
account no measures harsh or arbitrary that were adopted 
towards its conquered but still formidable enemy. Yet 
when the royal supremacy was to be maintained against 
a different foe by less violent acts of power, it revived 
the smouldering embers of English liberty. The stem 
and exasperated puritans became the depositaries of 
that sacred fire ; and this manifests a second connexion 
between the temporal and ecclesiastical history of the 
present reign. 

Civil liberiy in this kingdom has two direct guarantees; 
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the open administration of justice according to known 
laws truly interpreted, and fair constructions of evidence ; 
and the right of parliament, without let or interruption, 
to inquire into and obtain the redress of public grievances. 
Of these the first is by far the most indispensable ; nor 
can the subjects of any state be reckoned to enjoy a real 
freedom, where this condition is not found both in its 
judicial institutions and in their constant exercise. In 
this, much more than in positive law, our ancient con- 
stitution, both under the Plantagenet and Tudor line, 
had ever been fSailing; and it is because one set of 
writers have looked merely to the letter of our statutes 
or other authorities, while another have been almost 
exclusively struck by the instances of arbitrary govern- 
ment they found on record, that such incompatible sys- 
tems have been laid down with equal positiveness on die 
character of that constitution. 

I have found it impossible not to anticipate, in more 
places than one, some of those glaring trans- 
gressions of natural as well as positive law treason and 
that rendered our courts of justice in cases of ^offrares 
treason little better than the caverns of mur- ui^usuy 
derers. Whoever was arraigned at their bar 
was almost certain to meet a virulent prosecutor, a judge 
hardly distinguishable from the prosecutor except by his 
ermine, and a passive pusillanimous jury. Those who 
are acquainted only with our modem decent and dignified 
procedure can form little conception of the irregularity 
of ancient trials; the perpetual interrogation of the 
prisoner, which gives most of us so much offence at this 
day in the tribunals of a neighbouring kingdom; and 
the want of all evidence except written, perhaps unat- 
tested, examinations or confessions, jiabington, one of 
the conspirators against Elizabeth's life in 1586, com- 
plained that two witnesses had not been brought against 
him, conformably to the statute of Edward VI. But 
Anderson the chief justice told him that, as he was in- 
dicted on the act of Edward III., that provision was not 
in force.' In the case of captain Lee, a partisan of 
Essex and Southampton, the court appear to have denied 
the right of peremptory challenge.* Nor was more equal 
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measure dealt to the noblest piisonerB by their equals. 
The e£^l of Arundel was convicted of imagining the 
queen's death, on evidence which at the utmost would 
only have supported an indictment for reconciliation to 
the church of Rome.' 

The integrity of judges is put to the proof as much by 
prosecutions for seditious writings as by charges of tresr 
son. I have before mentioned the convictions of Udal 
and Penry for a felony created by the 23rd of Eliza- 
beth ; the former of which especially must strike every 
reader of the trial as one of ihe gross judicial iniquities 
of this reign. But, before this sanguinary statute was 
enacted, a punishment of uncommon severity had been 
inflicted upon one Stubbe, a puritan lawyer, for a 
pamphlet against the queen's intended marriage with the 
duke of Anjou. It will be in the recollection of most of 
my readers that, in the year 1679, Elizabeth exposed 
herself to much censure and ridicide, and inspired the 
justest alarm in her most faithful subjects, by enter- 
taining, at the age of forty-six, the proposals of this 
young scion of the house of Valois. Her council, though 
several of them in their deliberations had much inclined 
against the preposterous alliance, yet in the end, dis- 
playing the compliance usual with the servants of self- 
willed princes, agreed, ** conceiving," as they say, ** her 
earnest disposition for this her marriage," to further it 
with all their power. Sir Philip Sidney, with more 
real loyalty, wrote her a spirited remonstrance, which 
she had the magnanimity never to resent.*" But she 

t state Trials, i. 1403. professed to &vonr it ; but this must have 

" Murden, 33t. Dr. Lingard has fully been out of obsequiousness to the queen, 

established, what indeed no one could It was a habit of this minister to set 

reasonably have disputed, Elizabeth's down briefly the arguments on both sides 

passion for Ai^Jou ; and says very truly, of a question, sometimes in parallel 

" the writers who set all this down to columns, 8<»netimes successively ; a 

policy cannot have consulted the original method which would seem too formal In 

documents." p. 149. It was altogether our. age, but tending to give himself and 

repugnant to sound policy. Persons, the others a clearer view of the case. He 

Jesuit, indeed says in his famous libel, has done this twice in the present in- 

I^icester's Oommonwealth, written not stance— Murden, 322, 331 ; and it is evi- 

long after this time, that it would have dent that he does not, and cannot, answer 

been " honourable, convenient, profitable, his own ol]Jections to the match. When 

and needful which every honest the council waited on her with this reso- 

Englishman would interpret by the rule lution in favour of the marriage, she 

of contraries. Sussex wrote indeed to spoke sharply to those whom she believed 

the queen in fisivour of the marriage to be against it Yet the treaty went on 

(Lodge, 11.177); and Cecil undoubtedly for two yean: her coquetry in this 
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poured her indignsition On Stubbe, who, n6k entitled to 
use a private address, had ventured to arouse a popular 
cry in his ' Gaping Gulph, in which England will be 
swallowed up by the French Marriage.' This pamphlet 
is very far from being, what some have ignorantiy or 
unjustly called it, a virulent libel, but is written in a 
sensible manner, and with unfeigned loyalty and affection 
towards the queen. But, besides the main offence of 
addressing the people on state affairs, he had, in the 
simplicity of his heart, thrown out many allusions proper 
to hurt her pride, such as dwelling too long on the 
influence her husband would acquire over her, and im- 
ploring that she would ask her physicians whether to 
bear children at her years would not be highly dan- 
gerous to her life. Stubbe, for writing this pamphlet, 
received sentence to have his right hand cut off, When 
the penalty was inflicted, taking off his hat with his left, 
be exclaimed, ** Long live queen Elizabeth !" Burleigh, 
who knew that his fidelity had borne so rude a test, 
employed him afterwards in answering some of the 
popish libellers.* 

There is no room for wonder at any verdict that could 
be returned by a jury, when we consider what means 
the government possessed of securing it. The sheriff 
returned a panel, either according to express directions, 
of which we have proofs, or to what he judged himself 
of the crown's intention and interest.^ If a verdict had 
gorfe against the prosecution in a matter of moment, the 
jurors must have laid their account with appearing 
before the star-chamber; lucky if they should escape, 
on humble retractation, with sharp words, instead of 
enormous fines and indefinite imprisonment. The con- 
trol of this arbitrary tribunal bound down and rendered 
impotent all the minor jurisdictions. That primeeval 
institution, those inquests by twelve true men, the una- 



and their conscience, which should have been heard in 

strange delay breeding her, as Walslng- Jointly with her good understanding, 

ham wrote from Fturis, " greater dis- overcame a disgraceful inclination, 

honour than I dare commit to paper." ' Strype, iii. 480. Stubbe always signed 

Strype's Annals, iii. 2. That she ulti* himself Scceva In these left-handed pro> 

mately broke it off must be ascribed to ductions. 

the suspiciousness and irresolution of her ^ Lodge, U. 4X%\ til. 4a« 
character, which, acting for once con.^ 
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the sanctaaries of justice, as fountains springing fresh 
from the lap of eartli, became, like waters constrained in 
their course by art, stagnant and impure. Until this 
weight that hung upon i£e constitution should be taken 
off, there was literally no prospect of enjoying with 
security those civil privileges which it held forth.* 

It cannot be too frequently repeated that no power of 
arbitrary detention has ever been known to our consti* 
Illegal tution since the charter obtained at Kunnymede. 
commit. The Writ of habeas corpus has always been a 
^^^^ matter of right. But, as may naturally be ima- 
gined, no right of the subject, in his relation to the 
crown, was preserved with greater difficulty. Not only 
the privy coimcil in general arrogated to itself a power 
of discretionary imprisonment, into which no inferior 
court was to inquire, but commitments by a single coun* 
cillor apppar to have been frequent. These abuses gave 
rise to a remarkable complaint of the judges, which, 
though an authentic recognition of the privilege of per- 
sonal freedom against such irregular and oppressive acts 
of individual ministers, must be admitted to leave by far 
too great latitude to tlie executive government, and to 
surrender, at least by implication from rather obscure 
language, a great part of the liberties which many sta- 
tutes had confirmed.* This is contained in a passage 
from Chief Justice Anderson's Keports. But as there is 
an original manuscript in the British Museum, differing 
in some material points from the print, I shall follow it 
in preference.^ 

'* To the Kt: hon: our very good lords Sir Chr. Hatton, 
of the honourable order of the garter knight, and chan- 
cellor of England, and Sir W. Cecill of Sie hon: order 

* Several volumes of the Harleian the coimcil to prefer his complaint. See 

MSS. illustrate the course of govermnent also vols. 6995, 6996, 6997, and many 

under Elizabeth. The copious analysis others. The Lansdowne catalogue wiU 

in the catalogue, by Humphrey Wanley famish other evidences, 

and others, which I have in general found * Anderson's Reports, i. 297. It may 

accurate, will, for most purposes, be be found also In the Biographia Britan^^ 

suflQcient. See particularly vol. 703. A nica, and the Biographical Dictionary, 

letter, inter alia, in this (folio 1), from art Anderson. 

Lord Hunsdon and Walsingham to the b T^nsdowne MSS. Iviii. 87. The 

sheriff of Sussex, directs him not to assist Harleian MS. 6846 Is a mere transcript 

the creditors of John Ashbumham in firom Anderson's Reports, and conse^ 

molesting him *' till such time as onr quently of no value. There is another 

determination touching the premises shall in the same collection, at which I have 

be known," Ashbumham being to attend not looked. 
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of the garter knight, Lord Burleigh, lord high treasurer 
of England, — ^We her majesty's justices, of both Remon- 
benches, and barons of the exchequer, do desire 
your lordships that by your good means such ^ga^ist * 
order may be taken that her highness's sub- 
jects may not be committed or detained in prison, by 
commandment of any nobleman or councillor, against 
the laws of the realm, to the grievous charges and 
oppression of her majesty's said subjects : Or else help 
us to have access to her majesty, to be suitors unto her 
highness for the same ; for divers have been imprisoned 
for suing ordinary actions, and suits at the common law, 
until they will leave the same, or against their wills put 
their matter to order, although some time it be after 
judgment and accusation. 

'* Item : Others have been committed and detained in 
prison upon such commandment against the law ; and 
upon the queen's writ in that behalf, no cause suflRcient 
hath been certified or returned. 

*' Item : Some of the parties so committed and de- 
tained in prison after they have, by the queen's writ, 
been lawfully discharged in court, have been eftsoones 
recommitted to prison in secret places, and not in com- 
mon and ordinary known prisons, as the Marshalsea, 
Fleet, King's Bench, Gatehouse, nor the custodie of any 
sheriff, so as, upon complaint made for their delivery, 
the queen's court cannot learn to whom to award her 
majesty's writ, without which justice cannot be done. 

*' Item : Divers Serjeants of London and officers have 
been many times committed to prison for lawful execu- 
tion of her majesty's writs out of the King's Bench, 
Common Pleas, and other courts, to their great charges 
and oppression, whereby they are put in such fear as 
they dare not execute the queen's process. 

** Item : Divers have been sent for by pursuivants for 
private causes, some of them dwelling far distant from 
London, and compelled to pay to the pursuivants great 
sums of money against the law, and have been com- 
mitted to prison till they would release the lawful 
benefit of their suits, judgments, or executions for 
remedie, in which behalf we are almost daily called 
upon to minister justice according to law, whereunto we 
are bound by our office and oat\i* 
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" And whereas it pleased your lordships to will divers 
of us to set down when a prisoner sent to custody by her 
majesty, her council, or some one or two of them, is to 
be detained in prison, and not to be delivered by her 
majesty's courts or judges : 

'* We think that, if any person shall be committed by 
her majesty's special commandment, or by order from 
the council-boai^, or for treason touching her majesty's 
person [a word of five letters follows, illegible to me], 
which causes being generally returned into any court, is 
good cause for the same court to leave the person com- 
mitted in custody. 

'* But if any person shall be committed for any other 
cause, then the same ought specially to be returned." 

This paper ■ bears the original signatures of eleven 
judges. It has no date, but is endorsed 5 June, 1591. 
In the printed report it is said to have been delivered 
in Easter term 34 Eliz., that is, in 1692. The chan- 
cellor Hatton, whose name is mentioned, died in No- 
vember, 1591 ; so that, if there is no mistake, this must 
have been delivered a second time, after undergoing the 
revision of the judges. And in fact the differences are 
far too material to have proceeded from accidental care- 
lessness in transcription. The latter copy is fuller, and 
on the whole more perspicuous, than the manuscript I 
have followed ; but in one or two places it will be better 
understood by comparison with it. 

It was a natural consequence, not more of the high 
notions entertained of prerogative than of the 
tiOTw^^" '^©ly irregular and infrequent meeting of parlia- 
b*uw**** ment, that an extensive and somewhat indefi- 

^ ^' nite authority should be arrogated to proclama- 
tions of the king in council. Temporary ordinances, 
bordering at least on legislative authority, grow out of 
the varymg exigencies of civil society, and will by very 
necessity be put up with in silence, wherever the con- 
stitution of ^e commonwealth does not directly or in 
effect provide for frequent assemblies of the body in 
whom the right of making or consenting to laws has 
been vested. Since the English constitution has reached 
its zenith, we have endeavoured to provide a remedy by 
statute for every possible mischief or inconvenience ; 
and if this has swollen our code to an enormous redun- 
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dance, till, in the labyrinth of written law, we almofit 
feel again the uncertainties of arbitrary power, it has at 
least put an end to such exertions of prerogative as fell 
at once on the persons and properties of whole classes. 
It seems, by the proclamations issued under Elizabeth, 
that the crown claimed a sort of supplemental right of 
legislation, to perfect and carry into effect what the 
spirit of existing laws might require, as well as a para- 
motint supremacy, called sometimes the king's absolute 
or sovereign power, which sanctioned commands beyond 
the legal prerogative, for the sake of public safety, 
whenever tiie council might judge that to be in hazard. 
Thus we find anabaptists, witiiout distinction of natives 
or aliens, banished the realm ; Irishmen commanded to 
depart into Ireland ; the culture of woad," and the ex- 
portation of com, money, and various commodities pro- 
hibited ; the excess of apparel restrained. A proclama- 
tion in 1580 forbids the erection of houses withip three 
miles of London, on account of the too great increase of 
the city, under the penalty of imprisonment and forfei- 
ture of the materials.'* This is repeated at other times, 
and lastly (I mean during her reign) in 1602, with addi- 
tional restrictions.'' Some proclamations in this reign 
hold out menaces which the common law could never 
have executed on the disobedient. To ti'ade with the 
French king's rebels, or to export victuals into the 
Spanish dominions (^the latter of which might possibly 
be construed into assisting the queen's enemies), incurred 
the penalty of treason. And persons having in their 
possession goods taken on the high seas, which had not 
paid customs, are enjoined to give them up, on pain of 
being punished as felons and pirates.' Notwithstanding 
these instances, it cannot perhaps be said on the whole that 
Elizabeth stretched her authority veiy outrageously in 
this respect. Many of her proclamations, which may at 

Hrnne says ** that the queen had of excise upon it at home. Oatalogne of 

taken a dislike to the smell of this nseAil Lansdowne HSS. xUx. 32-60. The same 

plant." Bat this reason, if it existed, principle has since caused the nrohihitiou 

would hardly have induced her to pro- of sowing tohacco. 

hihit its cultivation throughout the Ung- d Camden, 476. 

dom. The real motive appears in several • R3rmer, xvl. A48. 

letters of the Lansdowne collection. By f Many of these proclamations are 

the domestic culture of woad the cus- scattered through Bjrmer ; and the whole 

toms on its importation were reduced; have been CQUecte&Vci«i^^\s»&!^x 
and this led to a prefect of levying a sort 
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first sight appear illegal, are warrantable by statutes 
then in force, or by ancient precedents. Thus the 
council is empowered by an act, 28 H. 8, c. 14, to fix 
the prices of wines ; and abstinence from flesh in Lent, 
as well as on Fridays and Saturdays (a common subject 
pf Elizabeth's proclamations), is enjoined by several 
statutes of Edward YI. and of her own.* And it has 
been argued by some not at all inclined to diminish any 
popular rights, that the king did possess a prerogative 
by common law of restraining the export of com and 
other commodities.*" 

It is natural to suppose that a government thus arbi- 
Restrictions trary and vigilant must have looked with ex- 
on printing, trcmc jcalousy on the diflFusion of free inquiry 
through the press. The trades of printing and book- 
selling, in fact, though not absolutely licensed, were 
always subject to a sort of peculiar superintendence. 
Besides protecting the copyright of authors,' the council 
frequently issued proclamations to restrain the importa- 
tion of books, or to regulate their sale.^ It was penal to 
utter, or so much as to possess, even the most learned 
works on the catholic side ; or if some connivance was 
usual in favour of educated men, the utmost strictness 
was used in suppressing that light infantry of literature, 
the smart and vigorous pampMets with which the two 
parties arrayed against the church assaulted her opposite 
flanks.^ Stow, the well-known chronicler of England, 
who lay under suspicion of an attachment to popery, 
had his library searched by warrant, and his unlawful 



8 By a proclamation in 1560, butchers 
killii^ flesh in Lent are made subject to 
a specific penalty of 201. ; which was 
levied upon one man. Strype's Annals, 
i. 235. This seems to have been illegal. 

h Lord Camden, in 1766. See Har- 
grave's preface to Hale de JureCoronse, 
in Law Tracts, vol. i. 

i We find an exclusive privilege granted 
in 1563 to Thomas Cooper, afterwards 
bishop of Winchester, to print his The- 
saurus, or Latin dictionary, for twelve 
years— Rymer, xv. 620 ; and to Richard 
Wright to print his translation of Tacitus 
during his natural life ; any one infring* 
ing this privilege to forfeit 40«. for every 
printed copy. Id. xvi. 97. 



k Strype's Parker, 221. By the 5l8t 
of the queen's iqjunctions, in 1559, no one 
might print any book or paper what- 
soever unless the same be first licensed 
by the council or ordinary. 

1 A proclamation, dated Feb. 1589, 
against seditious and schismatical books 
and writings, commands all persons who 
shall have in their custody any such libels 
against the order and government of the 
church of England, or the rites and cere- 
monies used in it, to bring and deliver up 
the same with convenient speed to their 
ordinary. Life of Whitgift, Appendix, 
126. This has probably been one cause 
of the extreme scarcity of the puritanical 
pamphlets. 
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books taken away ; several of which were but materials 
for his history." Whitgift, in this, as in every other 
respect, aggravated the rigour of preceding times. At 
his instigation the star-chamber, 1585, published ordi- 
nances for the regulation of the press. The preface to 
these recites *' enormities and abuses of disorderly per- 
sons professing the art of printing and selling books " to 
have more and more increased in spite of the ordinances 
made against them, which it attaibutes to the inade- 
quacy of the penalties hitherto inflicted. Every printer 
ttierefore is enjoined to. certify his presses to the Sta- 
tioners' Company, on pain of having them defaced, and 
suflfering a year's imprisonment. None to print at all, 
imder similar penalties, except in London, and one in 
each of the two universities. No printer who has only 
set up his trade within six months to exercise it any 
longer, nor any to begin it in future until the excessive 
multitude of printers be diminished and brought to such 
a number as the archbishop of Canterbury and bishop of 
London for the time being shall think convenient ; but 
whenever any addition to the number of master printers 
shall be required, the Stationers' Company shall select 
proper persons to use that calling with the approbation 
of the ecclesiastical commissioners. None to print any 
book, matter, or thing whatsoever, until it shall have 
been first seen, perused, and allowed by the archbishop 
of Canterbury or bishop of London, except the queen's 
printer, to be appointed for some special service, or 
law-printers, who shall require the licence only of the 
chief justices. Every one selling books printed contrary 
to the intent of this ordinance to suffer three months' 
imprisonment. The Stationers' Company empowered to 
search houses and shops of printers and booksellers, and 
to seize all books printed in contravention of this ordi- 
nance, to destroy and deface the presses, and to arrest 
and bring before the council those who shall have 
offended therein." 

"* Strype's Grindal, 124, and Append- favouring the two parties adverae to the 

43, where a list of these books is given, church, he permitted nothing to appear 

° Strype's Whitgift, 222, and Append, that interfered in the least with his own 

94. The archbishop exercised his power notions. Thus we find him seizing an 

over the press, as may be supposed, edition of some works of Hugh Brough« 

with little moderation. Not confining ton, an eminent Hebrew scbolax. TVwS& 

himself to the suppression of books teamed ^vVna fe^ta. ^*^?\svNi^ 
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The forms of English law, however inadeqnate to de- 
fend the subject in state prosecutions, imposed a degree 
of seeming restraint on the crown, and woimded that 
pride which is commonly a yet stronger sentiment than 
the lust of power with princes and their counsellors. 
It was possible that juries might absolve a prisoner ; it 
was always necessary that they should be the arbiters 
of his fate. Delays too were interposed by the regular 
process; not such, perhaps, as the life of man should 
require, yet enough to weaken the terrors of summaiv 



which their flatterers invest them in nothing so much as 
the instantaneous execution of their will, and to stand 
revealed, as it were, in the storm and thunderbolt, when 
their power breaks through the operation of secondary 
causes, and awes a prostrate nation without the inter- 
vention of law. There may indeed be times of pressing 
danger, when the conservation of all demands the sacrifice 
of the legal rights of a few ; there may be circumstances 
that not only justify, but compel, the temporary aban- 
donment of constitutional forms. It has been usual for 
all governments, during an actual rebellion, to proclaim 
martial law, or the suspension of civil jurisdiction. And 
this anomaly, I must admit, is very far from being less 
indispensable at such unhappy seasons, in countries 
where the ordinary mode of trial is by juiy, than where 
the right of decision resides in the judge. But it is of 
high importance to watch with extreme jealousy the 
disposition towards which most governments are prone, to 
introduce too soon, to extend too far, to retain too long, 
so perilous a remedy. In the fourteentlj and fifteenth 
centuries the court of the constable and marshal, whose 
jurisdiction wsus considered as of a military nature, and 
whose proceedings were not according to the course of 
the common law, sometimes tried offenders by what was 
called martial law, but only, I believe, either during, or 
not long after, a serious rebellion. This tribunal fell 
into disuse under the Tudors. But Mary had executed 
some of those taken in Wyatt's insurrection, without 

aboat Christ's descent to hell. It is candour, Is also a glaring evidence of the 

amosing to read that ultimately the advantages of that free inquirj he had 

primate came over to Broaghton's opt- sought to suppress. P. 884, 431. 
ni<m : which, if it proves some degree of 



punishment. 
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regular process, tbougli their leader had his trial by a 
jury. Elizabeth, always hasty in passion and quick to 
punish, would have resorted to this summary course on 
a slighter occasion. One Peter Burchell, a fanatical 
puritan, and perhaps insane, conceiving that sir Chris- 
topher Hatton was an enemy to true religion, deter- 
mined to assassinate him. But by mistake he wounded 
instead a famous seaman, captain Hawkins. For this 
ordinary crime the queen could hardly be prevented 
from directing him to be tried instantly by martial law. 
Her coimcil, however (and this it is important to ob- 
serve), resisted this illegal proposition with spirit and 
success.^ We have indeed a proclamation some years 
afterwards, declaring that such as brought into the king- 
dom or dispersed papal bulls, or traitorous libels against 
the queen, should with all severity be proceeded against 
by her majesty's lieutenants or their deputies by martial 
law, and suffer such pains and penalties as they should 
inflict; and that none of her said lieutenants or their 
deputies be any wise impeached, in body, lands, or 
goods, at any time hereafter, for anything to be done or 
executed in the punishment of any such offender, accord- 
ing to the said martial law, and the tenor of this pro- 
clamation, any law or statute to the contrary in any wise 
notwithstanding.^' This measure, though by no means 
constitutional, finds an apology in the circumstances of 
the time. It bears date the 1st of July, 1588, when 
within the lapse of a few days the vast armament of 
Spain might effect a landing upon our coasts ; and pros- 
pectively to a crisis when the nation, struggling for life 
against an invader's grasp, could not afford the protection 
of law to domestic traitors. But it is an unhappy conse- 
quence of all deviations from the even course of law, 
diat the forced acts of overruling necessity come to be 

° Camden, 449 ;Str7pe'sAnnalB,ii. 288. It is said, which is full as strange, that 

The queen had been told, it seems, of the bishops were about to pass sentence 

what was done in Wyatt's business, a on him for heresy, in having asserted 

case not at all parallel; though there was that a papist might lawfully be killed, 

no sufficient necessity even in that in- He put an end, however, to this dilemma, 

stance to Justify the proceeding by mar- by cleaving the skull of one of the 

tial law. But bad precedents always keepers in the Tower, and was hanged in 

beget " progeniem vitiosiorem." a common way. 

There was a difficulty how to punish P Strype's Annals, iil. 6Y0 ; Life of 

Burchell capitally,' which probably sug- Whitgift, Append. 126. 
gested to the queen this strange expedient. 
VOL. I. 
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distorted into precedents to serve the purposes of arbi- 
Martiai trary power. No other measure of Elizabeth's 
reign can be compared, in point of violence 
and illegality, to a commission in Jnly, 1695, directed to 
sir Thomas VVilford, whereby, upon no other allegation 
than that there had been of late ** sundry great unlawful 
assemblies of a number of base people in riotous sort, 
both in the city of London and the suburbs, for the sup- 
pression whereof (for that the insolency of many despe- 
rate offenders is such that they care not for any ordinary 
punishment by imprisonment) it was found necessary to 
have some such notable rebellious persons to be speedily 
suppressed by execution to death, according to the justice 
of martial law," he is appointed provost-martial, witb. 
authority, on notice by the magistrates, to attach and 
seize such notable* rebellious and incorrigible offenders, 
and in the presence of the magistrates to execute them 
openly on the gallows. The commission empowers him 
also *' to repair to all conmion highways near to the city 
which any vagrant persons do haunt, and, with the 
assistance of justices and constables, to apprehend all 
such vagrant and suspected persons, and them to deliver 
to the said justices, by them to be committed and exa- 
mined of the causes of their wandering, and, finding 
them notoriously culpable in their unlawful manner of 
life, aa incorrigible, and so certified by the said justices, 
to cause to be executed upon the gallows or gibbet some 
of them that are so found most notorious and incorrigible 
offenders ; and some such also of them as have manifestly 
broken the peace since they have been adjudged and 
condemned to death for former offences, and had the 
queen's pardon for the same." 

This peremptory style of superseding the common 
law was a stretch of prerogative without an adequate 
parallel, so far as I know, in any former period. It is 
to be remarked that no tumidts had taken place of any 
political character or of serious importance, some riotous 
apprentices only having committed a few disorders.' But 
rather more than usual suspicion had been excited about 
the same time by the intrigues of the jesuits in favour 
of Spain, and the queen's advanced age had begun to 



*J Rymer, xvl. 279. 



' Carte, 693, from Stow. 
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renew men's doubts as to the succession. The rapid 
increase of London gave evident uneasiness, as the pro- 
clamations against new buildings show, to a very cautious 
administration, environed by bold and inveterate enemies, 
and entirely destitute of regular troops to withstand a 
sudden insurrection. Circumstances of which we are 
ignorant, I do not question, gave rise to this extraordi- 
nary commission. The executive government in modern 
times has been invested with a degree of coercive power 
to maintain obedience of which our ancestors, in the 
most arbitrary reigns, had no practical experience. If 
we reflect upon the multitude of statutes enacted since 
the days of Elizabeth in order to restrain and suppress 
disorder, and, above all, on the prompt and certain aid 
that a disciplined army affords to our civil authorities, 
we may be inclined to think that it was rather the 
weakness than the vigour of her government which led 
to its inquisitorial watchfulness and harsh measures of 
prevention. We find in an earlier part of her reign an 
act of state somewhat of the same character, though 
not perhaps illegal. Letters were written to the sheriffs 
and justices of divers coimties in 1569, directing them 
to apprehend, on a certain night, all vagabonds and idle 
persons having no master nor means of living, and either 
to commit them to prison or pass them to their proper 
homes. This was repeated several times ; and no less 
than 13,000 persons were thus apprehended, chiefly in 
the north, which, as Strype says, very much broke the 
rebellion attempted in that year.' 

Amidst so many infringements of the freedom of com- 
merce, and with so precarious an enjoyment of personal 
liberty, the English subject continued to pride himself 
in his immunity from taxation without consent of parlia- 
ment. This privilege he had asserted, though not with 
constant success, against the rapacity of Henry VIL and 
the violence of his son. Nor was it ever £sputed in 
theory hy Elizabeth. She retained, indeed, notwith- 
standing the complaints of the merchants at her acces- 
sion, a custom upon cloths, arbitrarily imposed by her 
sister, and laid one herself upon sweet wines. But she 
made no attempt at levying internal taxes, except that 

• Strype's Annals, 1. 535. 
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the clergy were called upon, in 1586, for an aid not 
granted in convocation, but assessed by the archdeacon 
according to the value of their benefices, to which they 
naturally showed no little reluctance.* By dint of singu- 
lar frugality she continued to steer tKe true course, so as 
to keep her popularity nndiminished and her prerogative 
unimpaired — asking very little of her subjects' money 
in parliaments, and being hence enabled both to have 
long breathing times between their sessions, and to meet 
them without coaxing or wrangling, till, in the latter years 
of her reign, a foreign war and a rebellion in Ireland, 
joined to a rapid depreciation in the value of money, 
rendered her demands somewhat higher. But she did 
not abstain from the ancient practice of sending privy- 
seals to borrow money of the wealthy. These were not 
considered as illegal, though plainly forbidden by the 
statute of Kichard III. ; for it was the fashion to set 
aside the authority of that act, as having been passed by 
an usurper. It is impossible to doubt that 
^Sy^not such loans were so far obtained by compulsion, 
q^te that any gentleman or citizen of sufficient 
voluntary, g^jj-jj^y refusing Compliance would have dis- 
covered that it were far better to part with his money 
than to incur the council's displeasure. We have indeed 
a letter from a lord mayor to the council, informing them 
that he had committed to prison some citizens for re- 
fusing to pay the money demanded of them.'* But the 

» Strype, iii. Append. 14Y. Thig was a letter from the privy-council, directing 

exacted in order to raise men for service the charge to be taken oflf. It is only 

in the Low Countries. But the beneficed worth noticing as it illustrates the 

clergy were always bound to furnish Jealousy which the people entertained of 

horses and armour, or their value, for the anything approaching to taxation wlth- 

defence of the kingdom in peril of inva- out consent of parliament, and the cau- 

sion or rebellion. An instance of their tion of the ministry in not pushing any 

being called on for such a contingent exertion of prerogative farther than 

occurred fai 1569. Strype's Parker, 273 ; would readily be endured, 
and Rymer will supply many others in " Murden, 632. That some degree of 

earlier times. intimidation was occasionally made use 

The magistrates of Cheshire and Lan- of may be inferred from the following 
cashire had imposed a charge of eight- letterof sir Henry Cholmley to the mayor 
pence a week on each parish of those and aldermen of Chester in 1597. He 
counties for the maintenance of recusants informs them of letters received by him 
in custody. . This, though very nearly from the council, " whereby I am con- 
borne out by the letter of a recent statute, manded in all haste to require you that 
14th Eliz. c. 5, was conceived by the in- you and every of you send in your several 
habitants to be against law. We have, sums of money unto Torpley (Tarporly) 
in Strype's Annals, voL iii. Append. 66, on Friday next the 23rd December, 4w 
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queen seems to have been punctual in their speedy re- 
payment according to stipulation, a virtue somewhat 
unusual with royal debtors. Thus we find a proclamsr 
tion in 1571, that such as had lent the queen money in 
the last summer should receive repayment in November 
and December.* Such loans were but an anticipation of 
her regular revenue, and no great hardship on rich 
merchants, who, if they got no interest for their money, 
were recompensed with faiighihoods and gracious words. 
And as Elizabeth incurred no debt till near the conclu- 
sion of her reign, it is probable that she never had bor- 
rowed more than she was sure to repay. 

A letter quoted by Hume from lord Burleigh's papers, 
though not written by him, as the historian asserts, and 
somewhat obscure in its purport, appears to warrant the 
conclusion that he had revolved in his mind some pro- 
ject of raising money by a general contribution or bene- 
volence from persons of ability, without purpose of 
repayment. This was also amidst the difficrdties of the 
year 1569, when Cecil perhaps might be afraid of meet- 

else that yon and every of you give me nu^esty in times of less need and danger, 
meeting there, the said day and place, to and yet always fully repaid." Strype, 
enter severally into bond to her highness iii. 536. Large sums of money are said 
for your appearance forthwith before to have been demanded of the citizens 
their lordships, to show cause wherefore of London in 1699. Carte, 675. It is 
you and every of you should reftise to perhaps to this year that we may refer a 
pay her majesty loan according to her curious fact mentioned in Mr. Justice 
highness' several privy-seals by you Button's Judgment in the case of ship- 
received letting you wit that I am now money. " In the time of queen Elizabeth 
directed by other letters from their lord- (he says), who was a gracious and a glo- 
ships to pay over the said money to the rfous queen, yet in the end of her reign, 
use of her mi^esty, and to send and whether tiirough covetousness or by 
certify the said bonds so taken ; which reason of the wars that came upon her, I 
praying you heartily to consider of as the know not by what ooiucil she desired 
last direction of the service, I heartily benevolence, the statute of 2nd Richard 
bid you farewelL" Harl. MSS. 2173, 10. in. was pressed, yet it went so far that 

^ Strype, ii. 102. In Haynes, p. 518, by commission and direction money was 

is the form of a circular letter or privy- gathered in every inn of court ; and I 

seal, as it was called from passing that myself for my part paid twenty shillings, 

office, sent in 1569, a year of great dif- But when the queen was informed by 

Acuity, to those of whose aid the queen her Judges that this kind of proceeding 

stood in need. It contains a promise of was against law, she gave directions to 

repayment at the expiration of twelve pay all such sums as were collected back ; 

months. A similar application was made, and so I (as all the rest of our house, and 

through the lord-lieutenants in their as I think of other houses too) had my 

several cx)nnties, to tlie wealthy and well- twenty shillings repaid me again; and 

disposed, in 1588, Immediately after the privy councillors were sent down to all 

destruction of the Armada. The loans parts, to tell them that it was for the de. 

are asked only for the space of a year, fence of the recdm, and*it should be rei^aJiil 

as heretofore has been yielded unto her them again." SteAATiAft\&,V)L\.. \\^. 
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ing parliament, on account of the factions leagued against 
himself. But as nothing further was done in this matter, 
we must presume that he perceived the impracticability 
of so unconstitutional a scheme/ 

Those whose curiosity has led them to somewhat more 
Character acquaintance with the details of English history 
of lord under Elizabeth than the pages of Camden or 
^^^^ Hume will afford, cannot but have been struck 
tratiou. ^tii the perpetual interference of men in power 
with matters of private concern. I am far from pre- 
tending to know how far the solicitations for a prime 
minister's aid and influence may extend at present. Yet 
one may think that he would hardly be employed, like 
Cecil, where he had no personal connection, in recon- 
ciling family quarrels, interceding with a landlord for 
his tenant, or persuading a rich citizen to bestow his 
daughter on a young lord. We are sure, at least, that 
he would not use the air of authority upon such occasions. 
The vast collection of lord Burleigh's letters in the 
Museum is foil of such petty matters, too insignificant 
for the most part to be mentioned even by Strype.' They 
exhibit, however, collectively, a curious view of the 
manner in which England was managed, as if it had 
been the household and estate of a nobleman under a 
strict and prying steward. We are told that the relaxa- 
tion of this minister's mind was to 8|tudy the state of 
England and the pedigrees of its nobility and gentry ; 
of these last he drew whole books with his own hands, 
so that he was better versed in descents and families 
than most of the heralds, and would often surprise per- 
sons of distinction at his table by appearing better 

y Haynes, 518. Hume has exaggerated house, which will be disagreeable ; hopes 

this, like other facts, in his very able, but therefore Sir William C. will speak in his 

partial, sketch of the constitution in behalf!" Feb. 4, 1666. Id. 74. '<Lord 

Elizabeth's reign. StafiTord to lord Burleigh, to further a 

* The following are a few specimens, matdi between a certain rich citizen's 

copied firom the Lansdowne catalogue: daughter and his son; he requests lord 

" Sir Antony Cooke to Sir William Cecil, B. to appoint the fiither to meet him 

that he would move Mr. Peters to re- (lord Stafford) some day at his house, 

commend Mr. Edward Stanhoiw to a ' where I will in few words make him so 

certain young lady of Mr. P.'s acquaint- reasonable an offer as I trust he will not 

ance. whom Mr. Stanhope was desirous disallow.' " Ixviii. 20. " Lady Zouch to 

to marry." Jan. 25, 1563, Ixxi. 73. '*Sir lord Burleigh, for his friendly interpo- 

John Mason to Sir William Cecil, that he si lion to reconcile lord Zouch, her hns- 

fears his young landlord, Spelman, has band, who had forsaken her through 

tntenUoDs of turning him out of his Jealousy." 1593. Ixziv. 72. 
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acquainted witli their manors, parks, and woods, than 
themselves.' Such knowledge was not sought by the 
crafty Cecil for mere diversion's sake. It was a main 
part of his system to keep alive in the English gentry a 
persuasion that his eye was upon them. No minister 
was ever more exempt from that false security which 
is the usual weakness of a court. His failing was rather 
a bias towards suspicion and timidity ; there were times, • 
at least, in which his strength of mind seems to have 
almost deserted him through sense of the perils of his 
sovereign and country. But those perils appears less to 
us, who know how the vessel outrode them, than they 
coidd do to one harassed by continual informations of 
those numerous spies whom he employed both at home 
and abroad. The one word of Burleigh's policy was 
prevention ; and this was dictated by a consciousness of 
wanting an armed force or money to support it, as well 
as by some uncertainty as to the public spirit in respect 
at least of religion. But a government that directs its 
chief attention to prevent offences against itself is in its 
very nature incompatible with that absence of restraint, 
that immunity from suspicion, in which civil liberty, as 
a tangible possession, may be said to consist. It appears 
probable that Elizabeth's administration carried too far, 
even as a matter of policy, this precautionary system 
upon which they founded the penal code against poperj^ ; 
and we may surely point to a contrast very advantageous 
to our modem constitution in the lenient treatment 
which the Jacobite faction experienced from the princes 
of the house of Hanover. She reigned, however, in a 
period of real difficulty and danger. At such seasons 
few ministers will abstain from arbitrary actions, except 
those who are not strong enough to practise them. 

I have traced, in another work, the acquisition by the 
house of conunons of a practical right to inquire 
into and advise upon the public administration J? 
of affairs during the reigns of Edward III., Jj^^ns. 
Eichard II., and the princes of the line of Lan- 
caster. This energy of parliament was quelled by the 
civil wars of the fifteenth century ; and, whatever may 
have passed in debates within its walls that have not 



■ Biographia Britaimica, art. Cecil. 
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been preserved, did not often display itself in any overt 
act under the first Tudors. To grant subsidies which 
could not be raised by any other course, to propose 
statutes which were not binding without their consent, 
to consider of public grievances, and procure their 
redress either by law or petition to the crown, were 
their acknowledged constitutional privileges, which no 
sovereign or minister ever pretended to deny. For this 
end liberty of speech and free access to the royal person 
were claimed by the speaker as customary privileges 
(though not quite, in his modem language, as undoubted 
rights) at the commencement of every parliament. But 
the house of commons in Elizabeth's reign contained 
men of a bold and steady patriotism, well read in the 
laws and records of old time, sensible to the dangers of 
their country and abuses of government, and conscious 
that it was their privilege and their duty to watch over 
the common weal. This led to several conflicts between 
the crown and parliament, wherein, if the former often 
asserted the victory, the latter sometimes kept the field, 
and was left on the whole a gainer at the close of the 
campaign. 

It would surely be erroneous to conceive that many 
acts of government in the four preceding reigns had not 
appeared at the time arbitrary and unconstitutional. If 
indeed we are not mistaken in judging them according 
to the ancient law, they must have been viewed in the 
same light by contemporaries, who were full as able to 
try them by that standard. But, to repeat what I have 
once before said, the extant documents from which we 
draw our knowledge of constitutional histoiy under 
those reigns are so scanty, that instances even of a suc- 
cessful parliamentary resistance to measures of the crown 
may have left no memorial. The debates of parliament 
are not preserved, and very little is to be gained from 
such histories as the age produced. The complete bar- 
renness indeed of Elizabeth's chroniclers, HoUingshed 
and Thin, as to every parliamentary or constitutional in- 
formation, speaks of itself the jealous tone of her adminis- 
tration. Camden, vmting to the next generation, though 
far from an ingenuous historian, is somewhat less under 
restraint. This forced silence of history is much more 
to be suspected after the use of printing and the Eefor- 
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mation than in the ages when monks compiled annals in 
their convents, reckless of the censure of courts, because 
independent of their permission. Grosser ignorance of 
public transactions is undoubtedly found in the chro- 
nicles of the middle ages ; but far less of that deliberate 
mendacity, or of that insidious suppression, by which 
fear, and flattery, and hatred, and the thirst of gain, 
have, since the invention of printing, corrupted so much 
of historical literature throughout Europe. We begin, 
however, to find in Elizabeth's reign more copious and 
unquestionable documents for parliamentary histor}'-. 
The regular journals indeed are partly lost ; nor would 
those which remain give us a sufficient insight into the 
spirit of parliament without the aid of other sources. 
But a volume called Sir Simon D'Ewes's Journal, part 
of which is copied from a manuscript of Heywood 
Townsend, a member of all parliaments from 1580 to 
1601, contains minutes of the most interesting debates 
as well as transactions, and for the first time renders us 
acquainted with the names of those who swayed an 
English house of commons.^ 

There was no peril more alarming to this kingdom 
during the queen's reign than the precarious- ^^^^g^^ 
ness of her life — a thread whereon its tran- concer^g 
quillity, if not its religion and independence, 
was suspended. Hence the commons felt it an 
imperious duty not only to recommend her to marry, 
but, when this was delayed, to solicit that some limita- 
tions of the crown might be enacted in failure of her 
issue. The former request she evaded without ever 
manifesting much displeasure, though not sparing a hint 
that it was a little beyond the province of parliament. 
Upon the last occasion indeed that it was preferred, 
namely, by the speaker in 1575, she gave what from any 
other woman must have appeared an assent, and almost 
a promise. But about declaring the succession she was 
always very sensible. Through a policy not perhaps 
entirely selfish, and certainly not erroneous on selfish 
principles, she was determined never to pronounce 
among the possible competitors for the throne. Least 
of all could she brook the intermeddling of parliament in 

. b Townsend's manuscript has been that D'Ewes has omitted anythiog of 
separately published; but I do not find consequence. 
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sncli a concern. The commons first took up this hmor 
ness in 1562, when there had begun to be much debate 
in the nation about the opposite titles of the queen of 
Scots and lady Catherine Grey : and especially in con- 
sequence of a dangerous sickness the queen had just 
experienced, and which is said to have been the cause of 
summoning parliament. Their language is wary, pray- 
ing her only by " proclamation of certainty already pro- 
vided, if any such be," alluding to the will of Henry 
VIII., " or else by limitations of certainty, if none be, to 
provide a most gracious remedy in this great necessity 
offering at the same time to concur in provisions to 
guarantee her personal safety against any one who might 
be limited in remainder. Elizabeth gave them a toler- 
ably courteous answer, though not wifiiout some intima- 
Differenoe tLon of her dislike to this address.*^ But at their 
StwMn meeting, which was not till 1 666, the hox>e of 
the queen her own marriage having grown fointer, and the 
monaS' circumstanccs of the kingdom still more power- 
16W. fully demanding some security, both houses of 
parliament united, with a boldness of which there had 
perhaps been no example for more than a hundred years, 
to overcome her repugnance. Some of her own council 
among the peers are said to have asserted in their places 
that the queen ought to be obliged to take a husband, or 
that a successor should be declared by parliament against 
her will. She was charged with a disregard to the state 
and to posterity. She would prove, in the uncourtly 
phrase of some sturdy members of the lower house, a 
stepmother to her country, as being seemingly desirous 
that England, which lived as it were in her, should rather 
expire with than survive her ; that kings can only gain 
the affections of their subjects by providing for their 
welfare both whUe they live and after their deaths ; nor 
did any but princes hated by their subjects, or faints 
hearted women, ever stand in fear of their successors.'' 
But this great princess wanted not skill and courage to 

^ D'Ewes. p. 82; Strype, i. 258 ; from abridgment of one which she made in 
«-hich Utter passage it seems that Cedl 1666 ; as D'Ewes himself afterwards con- 
was rather adverse to the proposaL feeses. Her real answer to the speaker 

<1 D'Ewes, p. 85. The speech which in 1563 is in Harrington's Nugas Anti* 

Hume, on LXEwes's authority, has put quae, voL i. p. 80. 
into the queen's mouth at the end of " Camden, p. 400. 
this session, is bat an imperfect copy or 
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resist this tmusual importunity of parliament. The 
peers, who had forgotten their customary respectfulness, 
were excluded the presence-chamher till they made their 
submission. She prevailed on the commons, through 
her ministers who sat there, to join a request for her 
marriage with the more unpalatable alternative of nam- 
ing her successor ; and when this request was presented, 
gave them fair words and a sort of assurance that their 
desires should by some means be fulfilled.' When they 
continued to dwell on the same topic in their speeches, 
she sent messages through her ministers, and at length 
a positive injunction through the speaker, that they 
should proceed no further in the business. The house, 
however, was not in a temper for such ready acqui- 
escence as it sometimes displayed. Paul Wentworth, a 
bold and plain-spoken man, moved to know whether the 
queen's command and inhibition that they should no 
longer dispute of the matter of succession, were not 
against their liberties and privileges. This caused, as 
we are told, long debates, which do not appear to have 
terminated in any resolution.^ But, more probably hav- 
ing passed than we know at present, the queen, whose 
haughty temper and tenaciousness of prerogative were 
always within check of her discretion, several days after 
announced through the speaker that she revoked her 
two former commandments; "which revocation," says 
the journal, "was taken by the house most joyfully, 
with hearty prayer and thaiaks for the same." At the 
dissolution of this parliament, which was perhaps deter- 
mined upon in consequence of their steadiness, Elizabeth 
alluded, in addressing them, with no small bitterness to 
what had occurred.** 

This is the most serious disagreement on record be- 
tween the crown and the commons since the days of 
Eichard II. and Henry IV. Doubtless the queen's 
indignation was excited by the nature of the subject her 
parliament ventured tg discuss, still more than by her 
general disapprobation of their interference in matters 
of state. It was an endeavour to penetrate the great 



t The courtiers told the house that the 
qneen intended to marry, in order to divert 
them from their request that they would 
name her successor. Strype, voLi. p. 494. 



8 D'Ewes, p. 128. 

^ Id. p. 116. Journals, 8th Oct, 25th 
Nov., 2nd Jan. 
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secret of her reign, in preserving which she conceived 
her peace, dignity, and personal safety to be bonnd up. 
There were, in her opinion, as she intimates in her speech 
at closing the session, some underhand movers of this 
intrigue (whether of the Scots or Suffolk faction does not 
appear), who were more to blame than even the speakers 
in parliament. And if, as Cecil seems justly to have 
thought, no limitations of the crown could at that time 
have been effected without much peril and inconvenience, 
we may find some apology for her warmth about their 
precipitation in a business which, even according to our 
present constitutional usage, it would naturally be for 
the government to bring forward. It is to be collected 
from Wentworth's motion, that to deliberate on subjects 
affecting the commonwealth was reckoned, by at least a 
large part of the house of commons, one of their ancient 
privileges and liberties. This was not one which Elizsr 
beth, however she had yielded for the moment in revok- 
ing her prohibition, ever designed to concede to them. 
Such was her frugality, that, although she had remitted 
a subsidy granted in this session, alleging the very 
honourable reason that, knowing it to have been voted 
in expectation of 'some settlement of the succession, she 
would not accept it when that implied condition had not 
been fulfilled, she was able to pass five years without 
Session again convoking her people. A parliament 
of 1571. met in April, 1571, when the lord keeper 
Bacon,* in answer to the speaker's customary request for 
freedom of speech in the commons, said that ** her ma- 
jesty having experience of late of some disorder and 
certain offences, which, though they were not punished, 
yet were they offences still, and so must be accounted, 
they would titierefore do well to meddle with no matters 
of state but such as should be propounded unto them, 
and to occupy themselves in other matters concerning 
the commonwealth." 

The commons so far attended to this intimation that 
no proceedings about the succession appear to 
Influence j^^^^ taken place in this parliament, except such 
puritans in as Were Calculated to gratify the queen. We 
par lamen perhaps except a bill attainting the queen 
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of Scots, which was rejected in the upper house. But 
they entered fo2:the first time on a new topic, which did 
not cease for the rest bf this reign to furnish matter of 
contention with their sovereign. The party called 
puritan, including such as charged abuses on the actual 
government of the church, as well as those who objected 
to part of its lawful discipline, had, not a little in con- 
sequence of the absolute exclusion of the catholic gentry, 
obtained a very considerable strength in the commons. 
But the queen valued her ecclesiastical supremacy more 
than any part of her prerogative. Next to the succession 
of the crown, it was the point she could least endure to 
be touched. The house had indeed resolved, upon read- 
ing a bill the first time for reformation of the Common 
Prayer, that petition be made to the queen's majesty for 
her licence to proceed in it before it should be farther 
dealt in. But Strickland, who had proposed it, was sent 
for to the council, and restrained from appearing again 
in his place, though put under no confinement. This 
was noticed as an infringement of their liberties. The 
ministers endeavoured to excuse his detention, as not 
intended to lead to any severity, nor occasioned by any- 
thing spoken in that house, but on account of his intro- 
ducing a bill against the prerogative of the queen, which 
was not to be tolerated. And instances were quoted of 
animadversion on speeches made in parliament. But 
Mr. Yelverton maintained that all matters not treason- 
able, nor too much to the derogation of the imperial 
crown, were tolerable there, where all things came to be 
considered, and where there was such fulness of power 
as even the right of the crown was to be determined, 
which it would be high treason to deny. Princes were 
to have their prerogatives, but yet to be confined within 
reasonable limits. The queen could not of herself make 
laws, neither could she break them. This was the true 
voice of English liberty, not so new to men's ears as 
Htime has imagined, though many there were who would 
not forfeit the court's favour by uttering it. Such 
speeches as the historian has quoted of sir Humphrey 
Gilbert, and many such may be found in the proceedings 
of this reign, are rather directed to intimidate the house 
by exaggerating their inability to contend with the crown, 
than to prove the law of the land to be against them, Iyl 
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the present affair of Strickland it became so evident that 
the commons would at least address the queen to restoi-e 
him, that she adopted the course her usual prudence in- 
dicated, and permitted his return to his house. But she 
took the reformation of ecclesiastical abuses out of their 
hands, sending word that she would have some articles 
for that purpose executed-by the bishops under her royal 
supremacy, and not dealt in by parliament. This did 
not prevent the commons from proceeding to send up 
some bills in the upper house, where, as was natural to 
expect, they fell to the ground.'' 

This session is also remarkable for the first marked 
complaints against some notorious abuses which defaced 
the civil government of Elizabeth." A member having 
rather prematurely suggested the offer of a subsidy, 
several complaints were made of irregular and oppressive 
practices, and Mr. Bell said that licences granted by the 
crown and other abuses galled the people, intimating 
also that the subsidy should be accompanied. by a re- 
dress of grievances." This occasion of introducing the 
subject, though strictly constitutional, was likely to 
cause displeasure. The speaker informed them a few 
days after of a message from the queen to spend little 
time in motions, and make no long speeches.** And Bell, 
it appears, having been sent for by the council, came 
into the house ** with such an amazed countenance, that 
it daunted all the rest," who for many days durst not enter 
on any matter of importance.'' It became the common 
whisper, that no one must speak against licences, lest 
the queen and council should be angry. And, at the 
close of the session, the lord keeper severely reprimanded 
those audacious, arrogant, and presumptuous members, 
who had called her majesty's grants and prerogatives in 
question, meddling with matters neither pertaining to 
them, nor within Ihe capacity of their understanding.** 

The parliament of 1572 seemed to give evidence of 
their inheriting the spirit of the last by choosing Mr. 

k D'Ewes, 156, kc There is no to the speaker for calling her nu^esty's 

mention of Strickland's business in the letters patent in question. Id. 116. 
Journal. " Id. 168. Journals, 1 Apr. 

" Something of this sort seems to have ° Journals, 9 and 10 Apr. 
occurred in the session of 1566, as may P D'Ewes, 159. '"*- 
be inferred from the lord keeper's reproof 1 Id. 151. 
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Bell for their speaker.' But very little of it appeared in 
their proceedings. In their first short session, chiefly 
occupied by the business of the queen of Scots, the most 
remarkable circumstances are the following. The com- 
mons were desirous of absolutely excluding Mary from 
inheriting the crown, and even of taking away her life, 
and had prepared bills with this intent. But Elizabeth, 
constant to her mysterious policy, made one of her 
ministers inform them that she would neither have the 
queen of Scots enabled nor disabled -to succeed, and willed 
that the bill respecting her should be drawn by her 
council : and that in the mean time the house should not 
enter on any speeches or arguments on that matter.* 
Another circimistance worthy of note in this session is 
a signification, through the speaker, of her majesty's 
pleasure that no bills concerning religion should be 
received, unless they should be first considered and 
approved by the clergy, and requiring to see certain bills 
touching, rites and ceremonies that had been read in the 
house. The bills were accordingly ordered to be de- 
livered to her, with a humble prayer that, if she should 
dislike them, she would not conceive an ill opinion of 
the house, or of the parties by whom they were pre- 
ferred.' 

The submissiveness of this parliament was doubtless 
owing to the queen's vigorous dealings with the g^^^^j^ 
last. At their next meeting, which was not Mr^^ent^ 
till February 1575-6, Peter Wentworth, brother ^^^^ 
I believe of the person of that name before- 
mentioned, broke out, in a speech of uncommon boldness, 
against her arbitrary encroachments on their privileges. 
The liberty of free speech, he said, had in the two last 
sessions been so many ways infringed, that they were in 
danger, while they contented themselves with the name, 
of losing and foregoing the thing. It was common for 
a rumour to spread through that house, " the queen likes 
or dislikes such a matter ; beware what you do." Mes- 

^ Bell, I suppose, had reconciled him- quent. In Strype's AnHals, voL iv. p. 124, 
self to the court, which would have we find instructions for the speaker's 
approved no speaker chosen without its speech in 1592, drawn up by lord Bur- 
recommendation. There was always an leigh, as might very likely be the case on 
understanding between this servant of other occasions, 
the house and the government. Proofs * D'Ewes, 219. 
or presumptions of this are not unAre- * Id. 213, 214. 
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sages were even sometimes bronglit down either com- 
manding or inhibiting, veiy injurious to the liberty of 
debate. He instanced that in the last session restraining 
the house from dealing in matters of religion ; against 
which and against ihe prelates he inveighed with great 
acrimony. With still greater indignation he spoke of 
the queen's refusal to assent to the attainder of Mary ; 
and, after surprising the house by the bold words, " none 
is without fault, no, not our noble queen, but has com- 
mitted great and dangerous faults to herself," went on to 
tax her with ingratitude and unkindness to her subjects, 
in a strain perfectly free indeed from disaffection, but of 
more rude censure than any kings would put up with." 

This direct attack upon the sovereign in matters relat- 
ing to her public administration seems no doubt unpar- 
liamentary ; though neither the rules of parliament in 
this respect, nor even the constitutional principle, were 
so strictly understood as at present. But it was part of 
Elizabeth's character to render herself extremely pro- 
minent, and, as it were, responsible in public ^eem for 
every important measure of her government. It was 
difficult to consider a queen as acting merely by the 
advice of ministers who protested in parliament that 
they had laboured in vain to bend her heart to their 
counsels. The doctrine that some one must be respon- 
sible for every act of the crown was yet perfectly un- 
known ; and Elizabeth woidd have been the last to adopt 
a system so inglorious to monarchy. But Wentworth 
had gone to a length which alarmed the house of com- 
mons. They judged it expedient to prevent an un- 
pleasant interference by sequestering their member, and 
appointing a committee of all the privy coimcillors in 
the house to examine him. Wentworth declined their 
authority, till they assured him that they sat as members 
of the commons and not as coimcillors. After a long 
examination, in which he not only behaved with intre- 
pidity, but, according to his own statement, reduced 
them to confess the truth of all he advanced, they made 
a report to the house, who committed him to the Tower. 
He had lain there a month when the queen sent word 
that she remitted her displeasure towards him, and 
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referred his enlargement to the house, who released him 
upon a reprimand from the speaker, and an acknowledg- 
ment of his fault upon his knees.* In this commitment 
of Wentworth it can hardly be said that there was any- 
thing, as to the main point, by which the house sacri- 
ficed its acknowledged privileges. In later instances, 
and even in the reign of George I., members have been 
committed for much less indecent i-eflections on the 
sovereign. The queen had no reason upon the whole to 
be ill-pleased with this parliament, nor was she in haste 
to dissolve it, though there was a long intermission of its 
sessions. The next was in 1581, when the chancellor, 
on confirming a new speaker, did not fail to admonish 
him th^t the house of commons should not intermeddle 
in anything touching her majesty's person or estate, or 
church government. They were supposed to disobey 
this injunction, and fell under the queen's displeasure, 
by appointing a public fast on their own authority, 
though to be enforced on none but themselves. This 
trifling resolution, which showed indeed a little of the 
puritan spirit, passed for an encroachment, on the supre- 
macy, and was only expiated by a humble apology.^ It 
is not till the month of February, 1587-8, that the zeal 
for ecclesiastical reformation overcame in some measure 
the terrors of power, but with no better success than 
before. A Mr. Cope offered to the house, we are in- 
formed, a bill and a book, the former annulling all laws 
respecting ecclesiastical government then in force, and 
establishing a certain new form of common prayer con- 
tained in the latter. The speaker interposed to prevent 
this bill from being read, on the ground that her majesty 
had commanded them not to meddle in this matter. 
Several members however spoke in favour of hearing it 
read, and the day passed in debate on this subject. Before 
they met again the queen sent for the speaker, who 
delivered up to her the bill and book. Next time that 
the house sat Mr. Wentworth insisted that some ques- 
tions of his proposing should be read. These queries 
were to the following purport : " Whether this council 
was not a place for any member of the same, freely and 
without control, by bill or speech, to utter any of the 
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griefs of this commonwealth ? Whether there be any 
council that can make, add, or diminish from the laws of 
the realm, but only this council of parliament ? Whether 
it be not against the orders of this council to make any 
secret or matter of weight, which is here in hand, known 
to the prince or any other, without consent of the house? 
Whether the speaker may overrule the house in any 
matter or cause in question ? Whether the prince and 
state can continue and stand, and be maintained, without 
this council of parliament, not altering the government 
of the state ? " These questions serjeant Pickering, the 
speaker, instead of reading them to the house, showed to 
a courtier, through whose means Wentworth was com- 
mitted to the Tower. Mr. Cope, and those wJio had 
spoken in favour of his motion, underwent the same fate ; 
and, notwithstanding some notice taken of it in the 
house, it does not appear that they were set at liberty 
before its dissolution, which ensued in three weeks." 
Yet the commons were so set on displaying an ineffec- 
tual hankering after reform, that they appointed a com- 
mittee to addrpss the queen for a learned ministry. 

At the beginning of the next parliament, which met in 
The com- 1 588-9, the speaker received an admonition that 
tinue to^ house Were not to extend their privileges 

seek redress to any irreverent or misbecoming speech. In 
ti(»r^^ev^ this session Mr. Damport, we are informed by 
ances. D'Ewes,* moved* '* neither for making of any 
new laws, nor for abrogating of any old ones, but for a 
due course of proceeding in laws already established, 
but executed by some ecclesiastical governors contrary 
both to their purport and the intent of the legislature, 
which he proposed to bring into discussion." So cautious 
a motion saved its author from the punishment which 
had attended Mr. Cope for his more radical reform ; but 
the secretary of state, reminding the house of the queen's 
express inhibition from dealing with ecclesiastical causes, 
declared to them by the chancellor at the commence- 
ment of the session (in a speech which does not appear), 
prevented them from taking any further notice of Mr. 
Damport's motion. They narrowly escaped Elizabeth's 
displeasure in attacking some civil abuses. Sir Edward 

■ D'Ewes, 410. man Davenport, which no doubt was 

^ P. 438. Townsend calls this gentle- his true name: 
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Hobby brought in a bill to prevent certain exactions 
made for their own profit by the officers of the exchequer. 
Two days after he complained that he had been very 
sharply rebuked by some great personage, not a member 
of the house, for his speech on that occasion. But in- 
stead of testifying indignation at this breach of their 
privileges, neither he nor the house thought of any fur- 
the'r redress than by exculpating him to this great per- 
sonage, apparently one of the ministers, and admonishing 
their members not to repeat elsewhere anything uttered 
in their debates.^ For the bill itself, as well as one 
intended to restrain the flagrant abuses of purveyance, 
they both were passed to the lords. But the queen sent 
a message to the upper house, expressing her dislike of 
them, as meddling with abuses which, if they existed, 
she was both able and willing to repress ; and this hav- 
ing been formally communicated to the commons, they 
appointed a committee to search for precedents in order 
to satisfy her majesty about their proceedings. They 
received afterwards a gracious answer to their address, 
the queen declaring her willingness to afford a remedy 
for the alleged grievances.'' 

Elizabeth; whose reputation for consistency, which 
haughty princes overvalue, was engaged in protecting 
the established hierarchy, must have experienced not a 
little vexation at the perpetual recurrence of complaints 
which the unpopularity of that order drew from every 
parliament. The speaker of that summoned in 1593 
received for answer to his request of liberty of speech, 
that it was granted, " but not to speak every one what 
he listeth, or what cometh into his brain to utter ; their 
privilege was ay or no. Wherefore, Mr. Speaker," 
continues the lord keeper Pickering, himself speaker 
in the parliament of 1588, '* her majesty's pleasure is, 
that if you perceive any idle heads which will not stick 
to hazard their own estates, which will meddle with 
reforming the church and transforming the common- 
wealth, and do exhibit such bills to such purpose, that 
you receive them not, until they be viewed and con- 
sidered by those who it is fitter should consider of such 
things, and can better judge of them." It seems not 

b D'Ewea, 433. <^ UVi, 
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improbable that this admonition, which indeed is in 
no unusual style for this reign, was suggested by the 
expectation of some unpleasing debate. For we read 
that the very first day of the session, though the commons 
had adjourned on account of the speaker's illness, the 
unconquerable Peter Wentworth, with another member, 
presented a petition to the lord keeper, desiring '* the 
lords of the upper house to join with them of the lower 
in imploring her majesty to entail the succession of the 
crown, for which fliey had already prepared a bill." 
This step, which may seem to us rather arrogant and 
unparliamentary, drew down, as they must have ex- 
pected, the queen's indignation. They were summoned 
before the council, and committed to diflferent prisons.** 
A few days afterwards a bill for reforming the abuses of 
ecclesiastical courts was presented by Morice, attorney 
of the court of wards, and underwent some discussion in 
the house.' But the queen sent for the speaker, and 
expressly commanded that no bill touching matters of 
state or reformation of causes ecclesiastical should be 
exhibited ; and if any such should be offered, enjoining 
him on his allegiance not to read it.' It was the custom 
at that time for the speaker to read and expound to the 
house all the bills that any member offered. Morice 
himseK was committed to safe custody, from which he 
wrote a spirited letter to lord Burleigh, expressing his 
sorrow for having offended the queen, but at the same 
time his resolution " to strive," he says, " while his life 
should last, for freedom of conscience, public justice, 
and the liberties of his country."* Some days after, a 
motion was made that, as some places might complain 
of paying subsidies, their representatives not having 
been consulted nor been present when they were 
granted, the house should address the queen to set their 
members at liberty. But the ministers opposed this, as 
likely to hurt those whose good was sought, her majesty 
being more likely to release them if left to her own 
gracious disposition. It does not appear however that 
she did so during the session, which lasted above a 
month.** We read, on the contrary, in an undoubted 

d lyEwes, 4Y0. tions, voL 111. 34. Townsend says he was 

* Id. 474; Townsend, 60. committed to Sir John Fortescue's keep- 

f Id. 62. ing, a gentler sort of imprisonment P. 61. 

.« See the letter in Lodge's Illnstra- b FEwes, 470. 
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authority, namely a letter of Antony Bacon to his mother, 
that ** divers gentlemen who were of the parliament, and 
thought to have returned into the country after the end 
thereof, were stayed by her majesty's commandment, 
for being privy, as it is thought, and consenting to 
Mr. Wentworth's motion." ' Some difficulty was made 
by this house of commons about their grant of subsidies, 
which was uncommonly large, though rather in appear- 
ance than truth, so great had been the depreciation of 
silver for some years past.'' 

The admonitions not to abuse freedom of speech, 
which had become almost as much matter of course as 
the request for it, were repeated in the ensuing par- 
liaments of 1597 and 1601. Nothing more ^^^^^ 
remarkable occurs in the former of these monopolies, 
sessions than an address to the queen against ^^^^2*^^^ 
the enormous abuse of monopolies. The crown session of 
either possessed or assumed the prerogative of 
regulating almost all matters of commerce at its dis- 
cretion. Patents to deal exclusively in particular 
articles, generally of foreign growth, but reaching in 
some instances to such important necessaries of life as 
salt, leather, and coal, had been lavishly granted to the 
courtiers, with little direct advantage to the revenue. 
They sold them to companies of merchants, who of 
course enhanced the price to the utmost ability of the 
purchaser. This business seems to have been purposely 
protracted by the ministers and the speaker, who, in 
this reign, was usually in the court's interests, till the 
last day of the session ; when, in answer to his mention 
of it, the lord keeper said that the queen ** hoped her 
dutiful and loving subjects would not take away her 
prerogative, which is the choicest flower in her garden, 
and the principal and head pearl in her crown and 
diadem ; but would rather leave that to her disposition, 
j)romising to examine all patents, and to abide the 
touchstone of the law."^ This answer, though less stem 
than had been usual, was merely evasive : and in the 

i Birch's Memoirs of Elizabeth, i. 96. occurs In D'Ewes's Journal ; and I men- 
it Strype has published, from lord tion it as an additional proof how little 
Burleigh's manuscripts, a speech made we can rely on negative inferences as 
in the parliament of 1589 against the to proceedings iu i^«xV\3Ncass»X. «5^H^y%^^ 
subsidy then proposed. Annals, vol. iU. ilod. 
' Append. 238. Not a word about this l TyE.v?ea,^Vl. 
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session of 1601 a bolder and more successful attack 
was made on the administration than this reign had 
witnessed. The grievance of monopolies had gone on 
continually increasing ; scarce any article was exempt 
fi'om these oppressive patents. When the list of them 
was read over in the house, a member exclaimed, " Is 
not bread among the number?" The house seemed 
amazed : " Nay," said he, " if no remedy is found for 
these, bread will be there before the next parliament." 
Every tongue seemed now imloosed ; each as if emulously 
descanting on the injuries of the place he represented. 
It was vain for the courtiers to withstand this torrent. 
Kaleigh, no small gainer himself by some monopolies, 
after making what excuse he could, offered to give them 
up. Kobert Cecil the secretary, and Bacon, talked loudly 
of the prerogative, and endeavoured at least to persuade 
the house that it would be fitter to pioceed by petition to 
the queen than by a bill. But it was properly answered 
tiiat nothing had been gained by petitioning in the last 
parliament. After four days of eager debate, and more 
heat than had ever been witnessed, this ferment was 
suddenly appeased by one of those well-timed conces- 
sions by which skilful princes spare themselves the 
mortification of being overcome. Elizabeth sent down 
a message that she would revoke all grants that should 
be found injurious by fair trial at law: and Cecil 
rendered the somewhat ambiguous generality of this 
expression more satisfactory by an assurance that the 
existing patents should all be repealed, and no more be 
granted. This victory filled the commons with joy, 
perhaps the more from being rather unexpected." They 
addressed the queen with rapturous and hyperbolical 
acknowledgments, to which she answered in an affec- 
tionate strain, glancing only with an oblique irony at 
some of those movers in the debate, whom in her earlier 
and more vigorous years she would have keenly repri- 
manded. She repeated this a little more plainly at the* 
close of. the session, but still with commendation of the 
body of the commons. So altered a tone must be ascribed 
partly to the growing spirit she perceived in her subjects, 

™ Tbelr Joy and gratitude were rather 640, and Carte, iil. Y12. A list of them, 
premature, for her majesty did not revoke dated May, 1603, Lodge, 111.159, seems 
all of them ; as appears by Rymer, xvl. to Imply that they were still existing. 
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but partly also to those cares which clouded with listless 
melancholy the last scenes of her illustrious life." 

The discontent that vented itself against monopolies 
was not a little excited by the increasing demands which 
Elizabeth was compelled to make upon the commons in 
all her latter parliaments. Though it was declared, in 
the preamble to the subsidy bill of 1593, that " these 
large and unusual grants, made to a most excellent 
princess on a most pressing and extraordinary occasion, 
should not at any time hereafter be drawn into a pre- 
cedent," yet an equal sum was obtained in 1597, and 



n D'Ewes, 619, 644, &c 

The speeches made in this parliament 
are reported more fully ihan usual by 
Hey wood Townsehd, from whose Jouraal 
those of most importance have been tran- 
scribed by D'Ewes. Hume has given 
considerable extracts, for the sole pur- 
pose of inferring, from this very debate 
on monopolies, that the royal prerc^ative 
was, according to the opinion of the 
house of commons itself, hardly suliiject 
to any kind of restraint. But the pas- 
sages he selects are so unfairly taken 
(some of them being the mere language 
of courtiers, others separated from the 
context in order to distort their mean- 
ing), that no one who compares them 
wlUi the original can acquit him of ex- 
treme prejudice. The adulatory strain 
in which it was usual to speak of the 
sovereign often covered a strong dispo- 
sition to keep down his authority. Thus 
when a Mr. Davies says in this debate, 
" God hath given that power to absolute 
princes which he attributes to himself— 
Dixi quod dli estis," it would have been 
seen, if Hume had quoted the following 
sentence, that he infers from hence, that, 
Justice being a divine attribute, the kii^ 
can do nothing that is unjust, and con- 
sequently cannot grant licences to the 
injury of his sutt}^^^ Strong language 
was no doubt used in respect of the pre- 
rogative. But it is erroneous to assert, 
with Hume, that it came equally from 
the courtiers and country gentlemen, and 
was admitted by both. It will chiefly 
be found in the speeches of secretary 
Cecil* the official defender of prerogative, 
and of some lawyers. Hume, after 
quoting an extravagant speech ascribed 
to seijeant Hejle, that " all we have U 



her mi^esty's, and she may lawfully at 
any time take it from ps ; yea, she hath 
as much right to all our lands and goods 
as to any revenue of her crown," observes 
that Heyle was an eminent lawyer, a 
man of character. That Heyle was high 
in his profession is beyond doubt; but 
in that age, as has since, though fh>m 
the change of times less grossly, con- 
tinued to be the case, the most distin- 
guished lawyers . notoriously considered 
the court and country as plaintiff and 
defendant in a great suit, and themselves 
as their retained advocates. It is not 
likely however that Heyle should have 
used the exact words imputed to him. ' 
He made, no doubt, a strong speech for 
pren^ative, but so grossly to transcend 
all limits of truth and decency seems 
even beyond a lawyer seeking office. 
Townsend and D'Ewes write with a sort 
of sarcastic humour, which is not always 
to be taken according to the letter. 
D'Ewes, 433 ; Townsend, 206. 

Hume proceeds to tell us that it was 
asserted this session that the speaker 
ml^t either admit or reject bills in the 
house ; and remarks that the very pro- 
posal of it is a proof at what a low ebb 
liberty was at that time in England. 
There cannot be a more complete ntds- 
take. No such assertion was made ; but 
a member suggested that the speaker 
might,- as the consuls in the Roman 
senate used, appoint the order in whidi 
bills should be read ; at which speech, it 
is added, some hissed. D'Ewes, 677. 
The present regularity of parliamentary 
forms, so Justly valued by the house, waa 
yet unknown ; and the members called 
confusedly for tb« \ra&Vw!s&'Cck&^ ^^kS^«^ 
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one still greater in 1601, but money was always re- 
luctantly given, and the queen's early frugality had 
accustomed her subjects to very low taxes ; so that the 
debates on the supply in 1601, as handed down to us by 
Townsend, exhibit a lurking ill-himiour which would 
find a better occasion to break forth. 

The house of commons, upon a review of Elizabeth's 
Influence ^^^S'^* very far, on the one hand from 
oftSr** exercising those constitutional rights which 
^UM^nt long since belonged to it, or even those 

which by ancient precedent it might have 
claimed as its own ; yet, on the other hand, was not 
quite so servile and submissive an assembly as an artful 
historian has represented it. If many of its members 
were but creatures ©f power, if the majority was often 
too readily intimidated, if the bold and honest, but not 
very judicious, Wentworths were but feebly supported, 
when their impatience hurried them beyond their col- 
leagues, there was still a considerable party, sometimes 
carrying the house along with them, who with patient 
resolution and inflexible aim recurred in every session 
to the assertion of that one great privilege whicli their 
sovereign contested, the right of parliament to inquire 
into and suggest a remedy for every public mischief or 
danger. It may be remarked that the ministers, such 
as KnoUys, Hatton, and Eobert Cecil, not only sat 
among the commons, but took a very leading part in 
their discussions : a proof that the influence of argument 
could no more be dispensed with than that of power. 
This, as I conceive, will never be the case in any 
kingdom where the assembly of the estates is quite 
subservient to the crown. Nor should we put out of 
consideration the manner in which the commons were 
composed. Sixty-two members were added at different 
times by Elizabeth to the representation, as well from 
places which had in earlier times discontinued their 
franchise, as from those to which it was first granted ; ** 

° Pari. Hist 968. In the session of assent, that the burgesses shall remain 

1571 a committee was appointed to confer according to their retams; for that the 

with the attorney and solicitor general validity of the charters of their towns is 

about the return of burgesses from nine elsewhere to be examined, if cause be.'* 

places which had not been represented D'Ewes, p. 156. 159. 

in the last parli«menL But in the end D'Ewes observes that it was very 

Jt was "ordered, by Mr. Attorney's common in former times, in order to 
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a very large proportion of them petty boroughs, evidently 
under the influence of the crown or peerage. This had 
been the policy of her brother and sister, in order to 
counterbalance the country gentlemen, and find room 
for those dependents who had no natural interest to 
return them to parliament. The ministry took much 
pains with elections, of which many proofs remain.^* 



avoid the charge of paying wages to 
their burgesses, that a borough which 
had, fallen into poverty or decay either 
got licence of the sovereign for the 
time being to be dischai^ed from electing 
members, or discontinued it of them- 
selves ; but that of late, the members for 
the most part bearing their own charges, 
many of those towns which had thus dis- 
continued their privilege renewed it, both 
in Elizabeth's reign and that of James. 
P. 80. This could only have been, it is 
hardly necessary to say, by obtaining 
writs out of chancery for that purpose. 
As to the payment of wages, the words 
of D'Ewes intimate that it was not en- 
tirely disused. In the session of 15S6 
the borough of Grantham complained 
that Arthur Hall (whose name now ap- 
pears for the last time) liad sued them 
for wages due to him as their repre- 
sentative in the preceding parliament; 
alleging that, as well by reason of his 
negligent attendance and some other 
offences by him committed in some of its 
sessions, as of his promise not to require 
any such wages, they ought not to be 
charged ; and a committee, having been 
appointed to inquire into this, reported 
that they had requested Mr. Hall to 
remit his claim for wages, which he had 
freely done. D'Ewes, p. 417. 

P Strype mentions letters from the 
council to Mildmay, sheriff of Essex, in 
1569, about the choice of knights. An- 
nals, vol. i. p. 32. And other insstances 
of interference may be found in the Lans- 
downe and Harleian collections. Thus 
we read that a Mr. Copley used to no- 
minate burgesses for Gatton, " for that 
there were no burgesses in the borough." 
The present proprietor being a minor in 
custody of the court of wards, lord Bur- 
leigh directs the sheriff of Surrey to 
make no return without instructions from 
himself; and afterwards orders him to 
cancel the name of Francis Bacon in his 



indenture, he being returned for another 
place, and to substitute Edward Brown. 
Harl. MSB. dcciii. 16. 

I will introduce in this place, though 
not belonging to the present reign, a 
proof that Henry VIIL did not trust 
altogether to the intimidating effects of 
his despotism for the obedience of parlia- 
ment, and that his ministers looked to 
the management of elections, as their 
successors have always done. Sir Robert 
Sadler writes to some one whose name 
does not appear, to inform him that the 
duke of Norfolk had spoken to the king, 
who was well content he should be a 
burgess of Oxford; and that he should 
" order himself in the said roorri according 
to such instructions as the said duke of 
Norfolk should give him from the king ;" 
if he is not elected at Oxford, the writer 
will recommend him to some of "my 
lord's towns of his bishopric of Winches- 
ter." Cotton MSS. Cleopatra E. iv. 178. 
Thus we see that the practice of our go- 
vernment has always been alike : and we 
may add the same of the nobility, who 
interfered with elections full as continu- 
ally, and far more openly, than in mo- 
dem times. The difference is, that a 
secretary of the treasury, or peer's agent, 
does that with some precaution of secrecy, 
whidi the council board, or peer himself, 
under the Tudors, did by express letters 
to the returning o£Qcer; and that the 
operating motive is the prospect of a 
good place in the excise or customs for 
compliance, rather than that of lying 
some months in the Fleet for disobe- 
dience. ' 

A late writer has asserted, as an un- 
doubted fact, which "historic truth re- 
quires to be mentioned," that for the first 
parliament of Elizabeth " five candidates 
were nominated by the court for each 
borough, and three for each county ; and 
by the authority of the sheriffs the mem- 
bers were chosen from amQn% <asv> 
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The house accordingly was filled with placemen, civi- 
lians, and common lawyers grasping at preferment. 
The slavish tone of these persons, as we collect from 
the minntes of D'Ewes, is strikingly contrasted with the 
manliness of independent gentlemen. And as the house 
was by no means very fully attended, the divisions, a 
few of which are recorded, running from 200 to 260 in 
the aggregate, it may be perceived that the court, 
whose followers were at hand, would maintain a formid- 
able influence. But this influence, however pernicious 
to the integrity of parliament, is distinguishable from 
that exertion of almost absolute prerogative which 
Hume has assumed as the sole spring of Elizabeth's 
government, and would never be employed till some 
deficiency of strength was experienced in the other. 

D'Ewes has preserved a somewhat remarkable debate 
Debate on * ^^^^ presented in the session of 1571, in 
eiectionTf Order to render valid elections of non-resident 
burgesi^"* burgcsscs. Accordiug to the tenor of the 
king's writ, confirmed by an act passed under 
Henry V., every city and borough was required to elect 
none but members of their own community. To thia 
provision, as a seat in the commons' house grew more 
an object of general ambition, while many boroughs fell 
into comparative decay, less and less attention had been 
paid ; till, the greater part of the borough representatives 
having become strangers, it was deemed, by some, expe- 
dient to repeal the ancient statute, and give^a sanction 
to the innovation that time had wrought ; while others 
contended in favour of the original usage, and seemed 
anxious to restore its vigour. It was alleged on the one 
hand, by Mr. Norton, that the bill would take away all 
pretence . for sending unfit men, as was too often seen, 
and remove any objection that might be started to the 
sufficiency of the present parliament, wherein, for the 
most part, against positive law, strangers to their several 
boroughs had been chosen : that persons able and fit for 
so great an employment ought to be preferred without 

dldates." Butler's Book of the Roman certainly of Mr. Butler, who is utterly 

Catholic Church, p. 225. I never me£ incapable ofa wilful deviation from truth, 

with any tolerable authority for this, and but of some of those whom he too impli- 

believe it to be a mere fabrication ; not citly follows. 

I 
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regard to their inhabitancy ; since a man could not be 
presumed to be the wiser for being a resident burgess : 
and that the whole body of the realm, and the service of 
the same, was rather to be respected than any private 
regard of place or person. This is a remarkable, and 
perhaps the earliest assertion, of an important constitu- 
tional principle, that each member of the house, of 
commons is deputed to serve, not only for his consti- 
tuents, but for the whole kingdom ; a principle which 
marks the distinction between a modem English par- 
liament and such deputations of the estates as were 
assembled in several continental kingdoms ; a principle 
to which the house of commons is indebted for its weight 
and dignity, as well as its beneficial efficiency, and 
which none but the servile worshippers of the populace 
are ever foimd to gainsay. It is obvious that such a 
principle could never obtain currency, or even be ad- 
vanced on any plausible ground, until the law for the 
election of resident burgesses had gone into disuse. 

Those who defended the existing law, forgetting, as is 
often the case with the defenders of existing laws, that 
it had lost its practical efficacy, ui^ed that the inferior 
ranks using manual and mechanical arts ought, like the 
rest, to be regarded and consulted with on matters which 
concerned them, and of which strangers could less judge. 
** We," said a member, *' who have never seen Berwick 
or St. Michael's Mount, can but blindly guess of them, 
albeit we look on the maps that come from thence, or 
see letters of instruction sent; some one whom observa- 
tion, experience, and due consideration of that countiy 
hath taught, can more perfectly open what shall in 
question thereof grow, and more effectually reason there- 
upon, than the skilfuUest otherwise whatsoever.'* But 
the greatest mischief resulting from an abandonment of 
their old constitution would be the interference of noble- 
men with elections : lords' letters, it was said, would 
from henceforth bear the sway ; instances of which, so 
late as the days of Mary, were alleged, though no one 
cared to allude particularly to anything of a more recent 
date. Some proposed to impose a fine of forty pounds 
on any borough making its election on a peer's nomina- 
tion. The bill was committed by a majority ; but, as 



268 



ASSERTION OF PRIVILEGES 



Chap. V. 



no further entry appears in the Journals, we may infer 
it to have dropped/ 

It may be mentioned, as not unconnected with this 
subject, that in the same session a fine was imposed on 
the borough of Westbuiy for receiving a bribe of four 
pounds from Thomas Long, ** being a very simple man 
and of small capacity to serve in fiiat place $ind the 
mayor was ordered to repay the money. Long, how- 
ever, does not seem to have been expelled. This is the 
earliest precedent on record for the punishment of bri- 
bery in elections.* 

We shall find an additional proof that the house of 
Asser i commous uudcr the Tudor princes, and especi- 
of*privi-° ally Elizabeth, was not so feeble and insignifi- 
l^^^y^ cant an assembly as has been often insinuated, 
if we look at their frequent assertion and 
gradual acquisition of those pectdiar authorities and 
immunities which constitute what is called privilege of 
parliament. Of these, the first, in order of time if not 
of importance, was their exemption from arrest on civil 
process during their session. Several instances occurred 
under the Plantagenet dynasty where this privilege 
was claimed and admitted ; but generally by means of a 
distinct act of parliament, or at least by a writ of pri- 
vilege out of chancery. The house of commons for the 
first time took upon themselves to avenge their 
Ferrers un- own injury in 1543, when the remarkable case 
dCT Henry Qf Qeorgc Ferrers occurred. This is related 
in detail by Hollingshed, and is perhaps the 
only piece of constitutional information we owe to him. 
Without repeating all the circumstances, it will be 
sufficient here to mention that the commons sent their 
Serjeant with his mace to demand the release of Ferrers, 
a burgess who had been arrested on his way to the 
house ; that the gaolers and sheriffs of London having 
not only refused compliance, but ill-treated the serjeant, 
they compelled them, as well as the sheriffs of London, 
and even the plaintiff who had sued the writ against 
Ferrers, to appear at the bar of the house, and committed 
them to prison ; and that the king, in the presence of 
the judges, confirmed in the strongest manner this asser- 



' D'Ewes, 168. 



* Journals, p. 88. 
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tion of privilege by the commons. It was, however, so 
far at least as our knowledge extends, a very important 
novelty in constitutional practice ; not a trace occurring 
in any former instance on record, either of a party being 
delivered from arrest at the mere demand of the serjeant, 
or of any one being committed to prison by the sole 
authority of the house of commons. With respect to 
the first, the '* chancellor," says Hollingshed, ** offered 
to grant them a writ of privilege, which they of the 
commons' house refused, being of a clear opinion that 
all commandments and other acts proceeding from the 
nethei" house were to be done and executed by their 
Serjeant without writ, only by show of his mace, which 
was his warrant." It might naturally seem to follow 
from this position, if it were conceded, that the house 
had the same power of attachment for contempt, that is, 
of committing to prison persons refusing obedience to 
lawful process, which our law attributes to all courts of 
justice, as essential to the discharge of their duties. 
The king's behaviour is worthy of notice: while he 
dexterously endeavours to insinuate that the offence was 
rather against him than the commons, Ferrers happen- 
ing to be in his service, he displays that cunning flattery 
towards them in their moment of exasperation which his 
daughter knew so well how to employ.* 

Such important powers were not likely to be thrown 
away, though their exertion might not always other cases 
be thought expedient. The commons had some- of privilege, 
times recourse to a writ of privilege in order to release 
their members under arrest, and did not repeat the pro- 
ceeding in Ferrers*s case till that of Smalley, a member's 
servant in 1575, whom they sent their serjeant to deliver. 

t Hollingshed, voL iii. p. 824. (4to. weak, when we consider how common it 

edit) Hatsell's Precedents, vol. 1. p. 63. was to overlook or recede from prece- 

Mr. Hatsell inclines too much, in my dents before the constitution had been 

opinion, to depreciate the authority of reduced into a system. Carte, vol. iii. p. 

this case, imagining that it was rather as 164, endeavours to discredit the case of 

the king's servant than as a member of Ferrers as an absolute fable ; and cer* 

the house that Ferrers was delivered, tainly points out some inaccuracy as to 

But, though Henry artfully endeavours dates; but it is highly improbable that 

to rest it chiefly on this ground, it appears the whole should be an invention. He 

to me that the commons claim the privi- returns to the sul;t]ect afterwards, p. 541, 

lege as belonging to themselves, without and, with a folly almost inconceivable 

the least reference to this circumstance, even in a Jacobite, supposes the puritans 

If they did not always assert it after- to have fabricated the tale, and prevailed 

wards, this negative presumption is very on Hollingshed to insert it in hl& \!A.%\Ksrs. 
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And this was only " after sondry reasons, arguments, 
and disputations/' as the journal informs us ; and, what 
is more, after rescinding a previous resolution that they 
could find no precedents for setting at liberty any one in 
arrest, except by writ of privilege." It is to be observed 
that the privilege of immunity extended to the menial 
servanis of members, tiU taken away by the statute of 
George UI. Several persons however were, at different 
times, under Mary and Elizabeth-, committed by the 
house to the Tower, or to the custody of their own Ser- 
jeant, for assaults on their members.' Smalley himself, 
above mentioned, it having been discovered that he had 
fraudulently procured this arrest, in order to get rid of 
the debt, was committed for a month, and ordered to 
pay the plaintiff one hundred pounds, which was pos- 
sibly the amount of what he owed.' One also, who had 
served a subpoena out of the star-chamber on a member 
in the session of 1684, was not only put in confihement, 
but obliged to pay the party's expenses before they 
would discharge him, making his hxunble submission on 
his knees.' "niis is the more remarkable, inasmuch as 
the chancellor had but just before made answer to a 
committee deputed "to signify to him how, Jyy the 
ancient liberties of the house, the members thereof are 
privileged from being served with subpoenas," that " he 
thought the house had no such privilege, nor would he 
allow any precedents for it, imless they had also been 
ratified in the court of chancery."' They continued to 
enforce this summary mode of redress wiih no objection, 
so far as appears by any other authority, till, before tlie 
end of the queen's reign, it had become their established 
law of privilege "that no subpoena or summons for the 
attendance of a member in any other court ought to be 
served, without leave obtained or information given to 
the house ; and that the persons who procured or served 
such process were guilty of a breach of privilege, and 
were punishable by commitment or otherwise, by the 
order of the house."*' The great importance of such a 
privilege was the security it furnished, when fully 
^ claimed and acted upon, against those irregular deten- 
tions and examinations by the council, and which, in 

" JonrnalB, Feb. 22nd and 27tii. * HatseU, 73, 92, 119. 

r Id., 90. ' Id. 9Y. » Id. 96. b Id. 119. 
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despite of the promised liberty of speech, had, as we 
have seen, oppressed some of their most distinguished 
members. But it must be owned that, by thus suspending 
all civil and private suits against themselves, the commons 
gave too much encouragement to needy and worthless 
men who sought their walls as a place of sanctuary. 

This power of pimishment, as it were for contempt, 
assumed in respect of those who molested members of 
the commons by legal process, was still more naturally 
applicable to offences against established order com- 
mitted by any of themselves. In the earliest record 
that is extant of their daily proceedings, the Commons' 
Journal of the first parliament of Edward VI., we find, 
on the 21st January, 1647-8, a short entry of an order 
that John Storie, one of the burgesses, shall be com- 
mitted to the custody of the serjeant. The order is re- 
peated the next day ; on the next, articles of accusation 
are read against Storie. It is ordered on the following 
day that he shall be committed prisoner to the Tower. 
His wife soon after presents a petition, which is ordered 
to be delivered to the protector. On the 20th of February 
letters from Storie in the Tower are read. These pro- 
bably were not deemed satisfactory, for it is not till the 
2nd of March that we have an entry of a letter from 
Mr. Storie in the Tower with his submission. And an 
order immediately follows, that " the king's privy council 
in the nether house shall humbly declare unto the lord 
protector's grace that the resolution of the house is, that 
Mr. Storie be enlarged, and at liberty, out of prison ; and 
to require the king's majesty to forgive him his offences 
in this case towards his majesty and his council." 

Storie was a zealous enemy of the Keformation, and 
suffered death for ti'eason under Elizabeth. His temper 
appears to have been ungovernable; even in Mary's 
reign he fell a second time under the censure of the 
house for disrespect to the speaker. It is highly pro- 
bable that his offence in the present instance was some 
ebullition of virulence against the changes in religion ; 
for the first entry concerning him immediately follows, 
the third reading of the bill Qiat established the English 
liturgy. It is also manifest that he had to atone for 
language direspectful to the protector's government, as 
well as to the house. But it is worthy of notice that 
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the commons by their single authority commit their 
burgess first to their own officer, and next to the Tower ; 
and that upon his submission they inform the protector 
of their resolution to discharge him out of custody, re- 
commending him to forgiveness as to his offence against 
the council, which, as they must have been aware, the 
privilege of parliament as to words spoken within its 
walls (if we are right in supposing such to have been 
the case) would extend to cover. . It would be very 
unreasonable to conclude that this is the first instance 
of a member's commitment by order of the house, the 
earlier journals not being in existence. Nothing indi- 
cates that the course taken was unprecedented. Yet on 
the other hand we can as little infer that it rested on 
any previous usage ; and the times were just such in 
« which a new precedent was likely to be established. 
The right of the house indeed to punish its own members 
for indecent abuse of the liberty of speech may be 
thought to result naturally from the king's concession 
of that liberty ; and its right to preserve order in debate 
is plainly incident to that of debating at all. 

In the subsequent reign of Mary Mr. Copley incurred 
the displeasure of the house for speaking irreverent 
words of her majesty, and was committed to the serjeant- 
at-arms ; but the despotic character of that government 
led the commons to recede in some degree from the 
regard to their own privileges they had shown in the 
former case. The speaker was directed to declare this 
offence to the queen, and to request her mercy for the 
offender. Mary answered that she would well consider 
that request, but desired that Copley should be examined 
as to the cause of his behaviour. A prorogation fol- 
lowed the same day, and of course no more took place 
in this affair." 

A more remarkable assertion of the house's right to 
inflict punishment on its own members occurred in 
1581, and, being much better known than those I have 
mentioned, has been sometimes treated as the earliest 
precedent. One Arthur Hall, a burgess for Grantham, 
was charged with having caused to be published a book 
against the present parliament, on account of certain 
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proceedings in the last session, wherein he was privately- 
interested, " not only reproaching some particular good 
members of the house, but also very much slanderous 
and derogatory to its general authority, power, and state, 
and prejudicial to the validity of its proceedings in 
making and establishing of laws." Hall was the master 
of Smalley, whose case has been mentioned above, and 
had so much incurred the displeasure of the house by 
his supposed privity, to the fraud of his servant, that a 
bill was brought in and read a first time, the precise 
nature of which does not appear, but expressed to be 
against him and two of his servants. It seems probable, 
from these and some other passages in the entries that 
occur on this subject in the journal, that Hall in his 
libel had depreciated the house of commons as an estate 
of parliament, and especially in respect of its privileges, 
pretty much in the strain which iie advocates of pre- 
rogative came afterwards to employ. Whatever share 
therefore personal resentment may have had in exaspe- 
rating the house, they had a public quarrel to avenge 
against one of their members, who was led by pique to 
betray their ancient liberties. The vengeance of popular 
assemblies is not easily satisfied. Though Hall made a 
pretty humble submission, they went on, by a unanimous 
vote, to heap every punishment in their power upon his 
head. They expelled him, they imposed a fine of five 
hundred marks upon him, they sent him to the Tower 
until he should make a satisfactory retraction. At the 
end of the session he had not been released ; nor waa it 
the design of the commons that his imprisonment should 
then terminate ; but their own dissolution, which en- 
sued, put an end to the business.** Hall sat in some later 

d D"Ewes,291. Hatsell, 93. The latter racter, and had already incurred the dis- 

says, " I cannot but suspect that there pleasure of the commons in the session of 

-was some private history in this affair, 1572, when he was ordered to be warned 

some particular offence against the queen, by the seijeant to c^pear at the bar, " to 

with which we are unacquainted." But answer for sundry lewd speeches used as 

I believe the explanation I have given well in the house as elsewhere." Another 

will be thought more to the purpose ; entry records him to have been " charged 

and, so for from having offended the with seven several articles, but, having 

queen, Hall seems to have had a patron humbly submitted himself to the house, 

in lord Burle^h, to whom he wrote and confessed his folly, to have been upon 

many letters, complaining of tiie com- the question released with a good ex- 

mons, which are extant in the Lansdowue hortation from the speaker.'' D'Ewes, 

collection. He appears to have been a 207, 212. 
man of eccentric and unpopular cha- 
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parliaments. This is the leading precedent, as far as 
records show, for the. power of expulsion, which the 
commons have ever retained without dispute of those 
who would most curtail their privileges. But in 1558 
it had been put to the vote whether one outlawed and 
guilty of divers frauds should continue to sit, and carrie'd 
in his favour by a very small majority ; which affords a 
presumption that the right of expulsion was already 
deemed to appertain to the house/ They exercised it 
with no small violence in the session of 1585 against the 
famous Dr. Parry, who, having spoken warmly against 
the bill inflicting the penalty of death on Jesuits and 
seminary priests, as being cruel and bloody, the com- 
mons not only ordered him into the custody of the 
Serjeant, for opposing a bill approved of by a committee, 
and directed the speaker to reprimand him upon his 
knees, but, on his failing to make a sufficient apology, 
voted him no longer a burgess of that house.' The year 
afterwards Bland, a currier, was brought to their bar for 
using what were judged contumelious expressions against 
the house for something they had done in a matter of 
little moment, and dischai^ed on account of his poverty, 
on making submission, and paying a fine of twenty 
shillings.^ In this case they perhaps stretched their 
power somewhat farther than in the case of Arthur Hall, 
who, as one of their body, might seem more amenable 
to their jurisdiction. 

The commons asserted in this reign, perhaps for the 
Privilege of time, another and most important privilege, 
determining the right of determining all matters relative to 
eiectio^ their own elections. Difficulties of this nature 
the house^ had in former times been decided in chancery, 
e ouse. which the writ issued, and into which the 

return was made. Whether no cases of interference on 
the part of the house had occurred it is impossible to 
pronoimce, on account of the unsatisfactory state of the 
rolls and journals of parliament under Edward IV,, 
Henry VII., and Henry VIII. One remarkable entry. 



e Hateell, 80. 
f D'Ewes, 341. ' 

e D'Ewes, 366. This case, though of 
considerable Importance, is overlooked 
by Hatsell, who speaks of that of Hall as 
the only one, before the long parliament, 



wherein the commons have punished the 
authors of libels derogatory to fheir privi- 
leges, p. 12Y. Though he mentionB only 
libels, certainly the punishment of words 
spoken is at least as strong an exercise of 
power. 
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howeTer, may be found in tJie reign of Mary, when a 
committee is appointed " to inquire if Alexander Nowell, 
prebendary of VVeetminster, may be of the house ;" and 
it is declared next day by them that *' Alexander 
Nowell, being prebendary in Westminster, and thereby 
having voice in the convocation house, cannot be a mem- 
ber of this house ; and so agreed by the house, and 
the queen's writ to be directed for another burgess in 
his place." Nothing farther appears on record till in 
1586 the house appointed a committee to examine the 
state and circumstances of th* returns for the county of 
Norfolk. The fact was, that the chancellor had issued 
a second writ for this county, on the ground of some 
irregularity in the first return, and a different , person 
had been elected. Some notice having been taken of 
this matter in the commons, the speaker received orders 
to signify to them her majesty's displeasure that the 
house had been troubled with a thing impertinent for 
them to deal with, and only belonging to the charge and 
office of the lord chancellor, whom she had appointed to 
confer with the judges about the returns for the county 
of Norfolk, and to act therein according to justice and 
right." The house, in spite of this peremptory inhibi- 
tion, proceeded to nominate a committee to examine into 
and report the circumstances of these returns ; who re- 
ported the whole case, with their opinion that those 
elected on the first writ should take their seats, declaring 
farther that they understood the chancellor and some of 
the judges to be of the same opinion; but that "they 
had not thought it proper to inquire of the chancellor 
what he had done, because they thought it prejudicial 
to the privilege of the house to have the same deter- 
mined by others than such as were members thereof. 
And though they thought very reverently of the said lord 
chancellor and judges, and knew them *to be competent 
judges in their places ; yet in this case they took them 
not for judges in parliament in this house : and there- 
upon required that the members, if it were so thought 
good, might take their oaths and be allowed of by force 
of the first writ, as allowed by the censure of this house, 
and not as allowed of by the said lord chancellor and 



h Journals, 1 Mary, p. 2H. 
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judges. Wliicli was agreed unto by tlie whole house."' 
This judicial control OTer their elections was not lost. A 
committee was appointed, in the session of 1589, to 
examine into sundry abuses of returns, among which is 
enumerated that some are returned for new places.^ And 
several instances of the house's deciding on elections 
occur in subsequent parliaments. 

This tenaciousness of their own dignity and privileges 
was shown in some disagreements with the upper house. 
They complained to the lords in 1597 that they had 
jeceived a message from tbe commons at their bar with- 
out uncovering or rising from their places. But the 
lords proved, upon a conference, that Ihis was agreeable 
to usage in the case of messages ; though, when bills 
were brought up from the lower house, the speaker of 
the lords always left his place, and received them at the 
bar." Another remonstrance of the commons, against 
having amendments to bills sent down to them on paper 
instead of parchment, seems a little frivolous, but serves 
to indicate a rising spirit, jealous of the superiority 
that the peers had arrogated." In one point more ma- 
terial, and in which they had more precedent on their 
side, the commons successfully vindicated their privi- 
lege. The lords sent them a message in the session of 
1593, reminding them of the queen's want of a supply, 
and requesting that a committee of conference might 
be appointed. This was accordingly done, and sir Robert 
Cecil reported from it that the lords would consent to 
nothing less than a grant of three entire subsidies, the 
commons having shown a reluctance to give more than 
two. But Mr. Francis Bacon said, " he yielded to the 
subsidy, but disliked that this house should join with the 
upper house in granting it. For the custom and privilege 
of this house hath always been, first to make offer of the 
subsidies from hence, then to the upper house ; except 
it were that they, present a bill unto this house, with 
desire of our assent thereto, and then to send it up 
again." But the house were now so much awakened to 
the privilege of originating money-bills, that, in spite of 
all the exertions of the court, the proposition for another 
conference with the lords was lost on a division by 217. 



i D'Ewes, 393, &C. k Id. 430. " Id. 539. D'Ewes, 596. 
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to 128.** It was by this opposition to the ministry in 
this session that Bacon, who acted perhaps fall as much 
from pique towards the Cecils, and ambitious attachment 
to Essex, as from any real patriotism, so deeply olfended 
the queen, that, with all his subsequent pliancy, he never 
fully reinstated himself in her favour.^ 

That the government of England was a monarchy 
bounded by law, far unlike the actual state of ^he English 
the principal kingdoms on the continent, ap- constitution 
pears to have been so obvious and fundamental SStS tobe 
a truth, that flattery itself did not venture ^ absouite 
directly to contravene it. Hume has laid hold ^' 
of a passage in Ealeigh*s preface to his History of the 
World (written indeed a few years later than the age of 
Elizabeth), as if it fairly represented public opinion as 
to our form of government. Raleigh says that Philip II. 
" attempted to make himself not only an absolute 
monarch over the Netherlands, like unto the kings and 
sovereigns of England and France ; but, Turk-like, to 
tread under his feet all their national and fundamental 
laws, privileges, and ancient rights." But who, that was 
really desirous of establishing the truth, would have 
brought Ealeigh into court as an unexceptionable witness 
on such a question ? Unscrupulous ambition taught men 
in that age, who sought to win or regain the crown's 
fe-vour, to falsify all law and fact in behalf of preroga- 
tive, as unbluslungly as our modem demagogues exag- 
gerate and distort the liberties of the people.** The 

° D'Ewes, 486. Another trifling cir- wrotigbt oat of iron, the bonds of kings 
cumstance may be mentioned to show unto 8ul))ect8 but with cobwebe." — " All 
the rising spirit of the age. In the binding of a king by law upon the ad- 
session of 1601, sir Robert Cecil having vantage of his necessity makes the breach 
proposed that the speaker should aitend itself lawful in a king; his charters and 
the lord keeper about some matter, sir all other instruments being no other than 
Edward Hobby took up the word In the surviving witnesses of his uncon- 
strong language, as derogatory to their strained wilL" The object, however, of 
dignity ; and the secretary, who knew, as the book is to persuade the king to call 
later ministers have done, that the com- a parliament (alraut 1613), and we are 
mons are never so unmanageable as on not to suppose that Ralei^ meant what 
such points of honour, made a proper he said. He was never very scrupulous 
apology. Id. 62Y. about truth. In another of his tracts, 

P Birch's Memoirs, L 91, 120, 162, &c., entitled ' The Prince ; or. Thesaurus of 

iL 129. Bacon's Works, ii. 416, 435. State,' he holds, though not without 

•1 Raleigh's Dedication of his Prero- flattery towards James, a more reasonable 

gative of Parliaments to James I. con- language. " In every Just state some 

tains terrible things. The bonds of part of the government is or ought to be 

subjects to their kings should always be Imparted to the people v 8a«ia«.^x%<!Lvsa^ 
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sentence itself, if designed to cany the fall meaning 
that Hume assigns to it, is little better than an ab- 
surdity. For why were the rights and privileges of the 
Netherlands more fundamental than those of England ? 
and by what logic could it be proved more Turk-like to 
impose the tax of the twentieth penny, or to bring 
Spanish troops into those provinces, in contravention of 
their ancient charters, than to transgress the Great 
Charter of this kingdom, with all those imrescinded 
statutes and those tmditional unwritten liberties which 
were the ancient inheritance of its subjects ? Or could 
any one, conversant in the slightest degree with the two 
countries, range in the same class of absolute sovereigns 
the kings of France and England ? The arbitrary acts 
of our Tudor princes, even of Henry VIII., were trifling 
in comparison of the despotism of Francis I. and 
Henry II., who forced their most tyrannical ordinances 
down the throats of the parliament of Paris with all the 
violence of military usurpers. No permanent law had 
ever been attempted in England, nor any internal tax 
imposed, without consent of the people's representatives. 
No law in France had ever received such consent ; nor 
had the taxes, enormously burthensome as they were 
in Raleigh's time, been imposed, for one hundred and 
fifty years jpast, by any higher authority than a royal 
ordinance. If a few nobler spirits had protested against 
the excessive despotism of the house of Valois; if La 
Boetie had drunk at the springs of classical republican- 
ism ; if Hottoman had appealed to the records of their 
freebom ancestry that surrounded the throne of Clovis ; 
if Languet had spoken in yet a bolder tone of a rightful 
resistance to tyranny if the jesuits and partisans of the 
League had cunningly attempted to win men's hearts to 

a voice or suffrage in making laws ; and Fredegarius, Aimoin, and other ancient 

sometimes also in levying of arms, if the writers, to prove the elective character 

chai^ be great and the prince be forced and general freedom of the monarchy 

to borrow help of his subjects, the matter imder the two first races. This made a 

rightly may be propounded to a parUa- considerable impression at the time, 

ment, that the tax may seem to have though the passages in question have 

proceeded from themselves," been so often quoted since, that we are 

Le Contre Un of La Boetie, the friend now ahnost surprised to find the book so 

of Montaigne, is, as the title intimates, a devoid of novelty. Hubert Languet's 

vehement philippic against monarchy. It VlQdicisB contra Tyrannos, published 

is suttJoined to some editions of the latter's under the name of Junius Brutus, is a 

eaaaya. The Franoo-Gallia of Hottoman more argumentative discussion of the 

contains little more than extracts from tV^lit& of ^vemors and their sul^ects. 
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their fetction by the sweet Bounds of civil liberty and the 
popular origin of politic rule ; yet these obnoxious para- 
doxes availed little with the nation, which, after the 
wild fanaticism of a rebellion arising wholly from re- 
ligious bigotry had passed away, relapsed at once into 
its patient loyalty, its self-complacent servitude. But 
did the English ever recognise, even by implication, the 
strange parallels which Ealeigh has made for their 
government with that of France, and Hume with that of 
Turkey ? The language adopted in addressing Elizabeth 
was always remarkably submissive. Hypocritical adula- 
tion was so much among the vices of that age, that the 
want of it passed for rudeness. Yet Onslow, speaker of 
the parliament of 1566, being then solicitor-general, in 
addressing the queen, says, " By our common law, 
although there be for the prince provided many princely 
prerogatives and royalties, yet it is not such as the 
prince can take money or other things, or do as he will 
at his own pleasure without order, but quietly to suffer 
his subjects to enjoy their own, without wron^ul oppres- 
sion ; wherein other princes by their liberty do take as 
pleaseth them."* 



■ IVEwes, p. 115. 

I have already adverted to Gardiner's 
resolute assertion of the law i^^st the 
prince's sin^e will, as a proof that, in 
spite of Hume's preposterous insinuations 
to the contrary, the English monarchy 
was known and acknowledged to be 
limited. Another testimony may be ad- 
duced from the words of a great pro- 
testant churchman. Archbishop Parker, 
writing to Cecil to justify himself for not 
allowing the queen's right to grant some 
dispensation in a case of marriage, says, 
" he would not dispute of the queen's 
absolute power, or prerogative royal, how 
far her highness might go in following 
the Roman authority ; but he yet doubted 
that, if any dispensation should pass from 
her authority, to any subject, not avouch- 
able by laws of her realm, made and 
established by herself and her three es- 
tates, whether that sulject be in surety 
at all times afterwards : especially seeing 
there be parliament laws precisely deter- 
mining cases of dispensations." Strype's 
l»arker, 177. 

Perhaps, however, there' is no more 



decisive testimony to the established prin- 
ciples of limited monarchy in the age of 
Elizabeth than a circumstance men- 
tioned in Anderson's Reports, 154. The 
queen had granted to Mr. Richard Ca- 
vendish an office for issuing certain writs, 
and directed the judges to admit him to 
it, which they neglected (that is, did not 
think fit) to do. Cavendish hereupon 
obtained a letter ftom her majesty, ex- 
pressing her surprise that he was not 
admitted accordmg to her grant, and 
commanding them to sequester the profits 
of the office for his use, or that of any 
other to whom these might appear to be 
due, as soon as the controversy respecting 
the execution of the said office should be 
decided. It is plain that some other per- 
sons were in possession of these profits, 
or claimed a right therein. The Judges 
conceived that they could not lawfully 
act according to the said letter and com- 
mand, because through such a seques- 
tration of the emoluments those who 
claimed a right to issue the writs would 
be disseised of their freehold. The queen, 
informed that thft^ ^^\. 0»s<3 
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In the first months of Elizabeth's reign, Ajlmer, after- 
wards bishop of London, published an answer to a book 
by John Knox, against female monan^T, or, as he 
termed it, ' Blast of the Tnnnpet against die Monstrous 
Begiment of Women,' which, thongh written in the time 
of Maiy, and directed against her, was, of comse, not 
acceptable to her sister. The answerer relies, among 
other argnmentB, on the natnre of the I'Inglish constitn- 
tion, which, by diminishing the power of the crown, 
renders it less nnfit to be worn by a woman. •* WeU," 
he says, a woman may not reign in England ! Better 



letter, sent an>ther. nnder tht sigi>-iii*> 
nnal. in more pc^itive lanciuce, rading 
in tbeae words : - We Jcwk that too and 
every of yoa should dntiiialir folfil oor 
o:4nin2Ddiiiens herein, and these our let- 
ters shall be joor warrant." 21st April, 
l^sT. This letter was delivered to the 
jostkes in the presence of the cfaanceUor 
and lurl Leicester, who were commis- 
doned to hear their answer, telling them 
also that the queen had granted the 
patent cn aoooont of her great desire to 
provide for Cavendish. The judges took 
a little time to ccnsolt what sfaoold be 
said; and, returning to the lords, an- 
swered that they desired in all respects 
humbly to obey her nu^jesty ; bat,as this 
case is, coold not do so withont peijory, 
which they well knew the qneen would 
not require, and so went away. Their 
answer was reported to the qneen, who 
ordered the chancellor, chief justice of 
the king's bench, and master of the rolls, 
to hear the judges' reasons, and the 
queen's council were ordered to attend ; 
wiien the queen's segeant began to show 
the queen's prerogative to grant the is- 
su^ing of writs, and showed precedents. 
Toe judges protested in answer that 
they had every wish to assist ber ma- 
jesty to aU her ri^ts, but said that this 
nuuiner of proceeding was out of course 
of justice; and gave their reaaoos, that 
the rif^t of tuning these writs and fiees 
incident to it was in tihe prothcootarics 
and others, who claimed it by fiediold; 
who ought to be made to answer, and 
not the judges, being more interested 
theron. Tins was ibertainly a little feeble, 
but they soon recovered themaelvea. 
They were then charged with having 
neglected to obey these letters of the 



which they umftsad . but snd 

that this was no offence or contempt to- 
wards ber majesty, because the command 
was wainst the htw of laid; in 
which case, they said, no one is bound to 
c<bey such ommiand, When farther 
pRsed, they said the qneen heraelf was 
sworn to keep the laws as wtH as tiwy; 
and that they could not obey this com- 
mand wiibout g<o«ng agunst the laws 
directly and plainly, against diear oaths, 
and to the <^enoe of God, her mi^|esty. 
the counay and commonwealth in which 
they were bom and live : m that, if the 
fear of God woe eooe from them, yet 
the examples of others, and the punidb- 
ment of those who bad ffonnerly trans- 
greseed the laws, would remind them 
and keep them frt«n such an offence. 
Then ihey cited the Spensers. and Thorp, 
a judge under Edward IIL, and prece- 
dents of Richard II.'s time, and of Emp- 
son, and the statutes of jiagna n>*rt»^ 
which show what a oime it is Cor Jodges 
to infringe ihe laws of Utt land; and 
thus, since the qneen and the judges 
were sworn to observe them, they said 
Aat they would not act as was ccm- 
manded in these letters. 

All this was repeated to her mjjestj 
for her good allowance of the said re as on s , 
and which her mi^ty, as I have heard, 
says the reporter, took well ; but nothing 
farther was heard of the business. Snch 
was the law and the government, which 
Mr. Hume has compared to that of 
Turkey! It is almost certain, tiiat nei- 
tber James iM- Charles would have made 
80 discreet a sacrifice of their pride and 
arbitrary temper; and in this sdf-oom- 
mand lay the great snpetiorilgr £linb» 
beth's poliq^. 
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in England than anywhere, as it shall well appear to 
him that without affection will consider the kind of re- 
giment. While I compare ours with other, as it is in 
itself, and not maimed by Tisnrpation, I can find none 
either so good or so indifferent. The regiment of Eng- 
land is not a mere monarchy, as some for lack of con- 
sideration think, nor a mere oligarchy nor democracy, 
but a rule mixed of all these, wherein each one of these 
have, or should have, like authority. The image whereof, 
and not the image but the thing indeed, is to be seen in 
the parliament-house, wherein you shall find these three 
estates — the king or queen which representeth the 
monarchy, the noblemen which be the aristocracy, 
and the burgesses and knights the democracy. If 
the parliament use their privileges, the king can ordain 
nothing without them : if he do, it is his fault in usurp- 
ing it, and their fault in permitting it. "Wherefore, in 
my judgment, those that in king Henry VIII.*s days 
would not grant him that his proclamations should have 
the force of a statute were good fathers of the country, 
and worthy commendation in defending their liberty. 
But to what purpose is all this ? To declare that it is 
not in England so dangerous a matter to have a woman 
ruler as men take it to be. For first, it is not she that 
ruleth, but the laws, the executors whereof be her judges 
appointed by her, her justices, and such other ofl&cers. 
Secondly, she maketh no statutes or laws, but the honour- 
able court of parliament ; she breaketh none, but it must 
be she and they together, or else not. If, on the other 
part, the regiment were such as all hanged on the king's 
or queen's will, and not upon the laws written ; if she • 
might decree and make laws alone without her senate ; 
if she judged offences according to her wisdom, and not 
by limitation of statutes and laws ; if she might dispose 
alone of war and peace ; if, to be short, she were a 
mere monarch, and not a mixed ruler, you might per- 
adventure make me to fear the matter the more, and the 
less to defend the cause." * 

This passage affords a proof of the doctrine current 
among Englishmen in 1659, and may, perhaps, be the 

t Haxborowe of True and Faithful Knox, vol. i. note BB, to whom I am in- 
Subjects, 1559. Most of this passage is debted for pointing it out 
quoted by Dr. M'Crie, in his Life of 
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less suspected as it does not proceed from a legal pen. 
And the quotations I have made in the last chapter from 
Hooker are evidence still more satisfectory, on account 
of the gravity and judiciousness of the writer, that the 
same ttieory of the constitution prevailed in the later 
period of Elizabeth's reign. It may be observed that 
those who speak of the limitations of the sovereign's 
power, and of the acknowledged liberties of the subject, 
use a distinct and intelligible language, while the op- 
posite tenets are insinuated by means of vague and 
obscure generalities, as in the sentence above quoted 
from Kaleigh. Sir Thomas Smith, secretary of state to 
Elizabeth, has bequeathed us a valuable legacy in his 
treatise on the commonwealth of England. But un- 
doubtedly he evades, as far as possible, all great consti- 
tutional principles, and treats them, if at all, with a 
vagueness and timidity very different from the tone 
of Fortescue. He thus concludes his chapter on the 
parliament : ** This is the order and form of the highest 
and most authentical court of England, by virtue whereof 
all these things be established whereof I spoke before, 
and no other means accounted available to make any new 
forfeitwre of life, members, or lands, of any Englishman, 
where there was no law ordered for it before." " This 
leaves no small latitude for the authority of royal pro- 
clamations, which the phrase, I make no question, .was 
studiously adopted in order to preserve. 

There was unfortunately a notion very prevalent in 
Pretensions Cabinet of Elizabeth, though it was not quite 
of the so broadly or at least so frequently promulgated 
crown. following reigus, that, besides the 

common prerogatives of the English crown, which were 
admitted to have legal bounds, fliere was a kind of para- 
mount sovereignty, which they denominated her absolute 
power, incident, as they pretended, to the abstract nature 
of sovereignty, and arising out of its primary office of 
preserving the state from destruction. This seemed 
analogous to the dictatorial power which might be said 
to reside in the Eoman senate, since it could confer it 
upon an individual. And we all must, in fact, admit 
that self-preservation is the first necessity of common- 



" Commonwealth of England, b. IL c. 3. 
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wealths as well as persons, which may justify, in Mon- 
tesquieu's poetical language, the veiling of the statues of 
liberty. Thus martial law is proclaimed during an in- 
vasion, and houses are destroyed in expectation of a 
siege. But few governments are to be trusted with this 
insidious plea of necessity, which more often means their 
own security than that of the people. Nor do I con- 
ceive that the ministers of Elizabeth restrained this pre- 
tended absolute power, even in theory, to such cases of 
overbearing exigency. . It was the misfortime of the 
sixteenth century to see kingly power strained to the 
highest pitch in the* two principal European monarchies. 
Charles V. and Philip II. had cnished and trampled the 
ancient liberties of Castile and Aragon. Francis I. and 
his successors, who found the work nearly done to their 
hands, had inflicted every practical oppression upon 
their subjects. These examples could not be without 
their effect on a government so unceasingly attentive to 
all that passed on the stage of Europe.* Nor was this 
effect confined to the court of Elizabeth. A king of 
England, in the presence of absolute sovereigns, or per- 
haps of tiieir ambassadors, must always feel some degree 
of that humiliation with which a young man, in check 
of a prudent father, regards the careless prodigality of the 
rich heirs with whom he associates. Good sense and ele- 
vated views of duty may subdue the emotion ; but he must 
be above human nature who is insensible to the contrast. 

There must be few of my readers who are unacquainted 
with the animated sketch that Hume has delineated of 
the English constitution under Elizabeth. It has been 
partly the object of the present chapter to correct his 
exaggerated outline ; and nothing would be more easy 
than to point at other mistakes into which he has fallen 
through prejudice, through carelessness, or through 
want of acquaintance with law. His capital and inex- 
cusable fault in everything he has written on our consti- 
tution is to have sought for evidence upon one side only 
of the question. Thus the remonstrance of the judges 

* Bodin says the English ambassador, vu Henry VIII. avoir toi^ours use de 

M. Dail (Mr. Dale), had assured him, sa puissance souveraine. He admitted, 

not only that the king may assent to or however, that taxes could only be im- 

reftise a bill as he pleases, but that il ne posed in Darllament. De la R^publique, 

laisse pas d'en ordonner & son plaisir, et 1. L c 8. 
oontre la volont^ des estats, comme on a 
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against arbitrary imprisonment by the council is in- 
finitely more'conclnsive to prove that the right of per- 
sonal liberty existed than the fact of its infringement 
can be to prove that it did not. There is something 
fallacious in the negative argument which he per- 
petually uses, that, because we find no mention of sjiy 
umbrage being taken at certain strains of prerogative, 
they must have been perfectly consonant to law. For if 
noiiiing of this could be traced, which is not so often 
the case as he represents it, we should remember that, 
even when a constant watchfulness is exercised by means 
of political parties and a free press, a nation is seldom 
alive to the transgressions of a prudent and successful 
government. The character which on a former occasion 
I have given of the English constitution under the house 
of Plantagenet may still be applied to it imder the line 
of Tudor, that it was a monarchy greatly limited by law, 
but retaining much power that was ill-calculated to 
promote the public good, and swerving continually into 
an irregular course, which there was no restraint ade- 
quate to correct. It may be added that the practical 
exercise of authority seems to have been less frequently 
violent and oppressive, and its legal limitations better 
understood, in the reign of Elizabeth than for some pre- 
ceding ages ; and that sufficient indications had become 
distinguishable before its close, from which it might be 
gathered that the seventeenth century had arisen upon a 
race of men in whom the spirit of those who stood gainst 
John and Edward was rekindled with a less partial cuid 
a steadier warmth.' 

7 The misrepresentations of Hume as to the Restoration, voL L c. 3. In scmie 

to the English constitution under Eliza- respects, Mr. B. seems to have gone too 

,beth, and the general administration of far in an opposite system, and to repre- 

her reign, have been exposed, since the sent the practical comrse of government 

present chapter was written, by Mr. as less arbitrary than I can admit it to 

Brodie, in his History of the British have been. 
Empire fh)m the Accession of Charles L 
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CH^PTEK VL 

ON THE ENGLISH CONSTITUTION UNDER JAMES I. 



Quiet Accession of James — Question of his Title to the Crown — Legitimacy of the 
Earl of Hertford's Issue —Early Unpopularity of the King — Conduct towards the 
Puritans — Parliament convoked by an irregular Proclamation — Question of 
Fortescue and Goodwin's Election — Shirley's Case of Privilege — Complaints of 
Grievances — Commons' Vindication of themselves — Session of 1606 — Union 

»with Scotland debated— Continual Bickerings between the Crown and Commons 
— Impositions on Merchandize without Consent of Parliament — Remonstrances 
against these in Session of 1610 — Doctrine of King's absolute Power inculcated 
by Clei^ — Articuli Cleri — Cowell's Interpreter — Renewed Complaints of the 
Commons — Negotiation for giving up the Feudal Revenue — Dissolution of 
Parliament— Character of James — Death of Lord Salisbury —Foreign Politics 
of the Government — Lord Coke's Alienation from the Court — Illegal Proclama- 
tions—Means resorted to in order to avoid the Meeting of Parliament — Parlia- 
ment of 1614 — Undertakers — It is dissolved without passing a sii^le Act — 
Benevolences— Prosecution of Peacham — Dispute about the Jurisdiction of the 
Court of Chancery — Case of Commendams — Arbitrary Proceedings in Star 
Chamber — Arabella Stuart — Somerset and Overbury — Sir Walter Raleigh — 
Parliament of 1621 — Proceedings against Mompesson and Lord Bacon — Violence 
in the Case of Floyd — Disagreement between the King and Commons — Their 
Dissolution after a strong Remonstrance — Marriage Treaty with Spain — Parlia- 
ment of 1624 — Impeachment of Middlesex. 

It might afford an illustration of the fallacionsness of poli- 
tical speculations to contrast the hopes and in- 
quietudes that agitated the minds of men con- accession 
ceming the inheritance of the crown during ^^^'^^^ 
Elizabeth's lifetime, while not less than fourteen titles 
were idly or mischievously reckoned up, with the per- 
fect tranquillity which accompanied the accession of her 
successor.* The house of Suffolk, whose claim was legally 

^ Father Persons, a subtle and lying L 367. Bhrch's ' Memoirs, i 313. It is 
Jesuit, published in 1694,imder the name written with much art, to show the ex- 
of Doleman, a treatise entitled ' Con- treme uncertainty of the succession, and 
ferenoe about the next Succession to the to perplex men's minds by multiplying 
Crown of England.' This book is de- the number of competitors. This how- 
dicated to Lord Essex, whether from any ever is but the second part of his Con- 
hopes entertained of him, or, as was then ferenoe, the aim of the first being to prove 
supposed, in order to injure his fame and the right of ctnnmonwealtbs to depose 
his credit with the queen. Sidney Papers, sovereigns, much more to exclude the 
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indisputable, if we admit the testament of Henry VIII. 
to have been duly executed, appear, though no public 
inquiry had been made into tiiat fact, to have lost ground 
in popular opinion, partly through an unequal marriage of 
lord Beauchamp with a private gentleman's daughter, 
but still more from a natural disposition to favour the 
hereditary line rather than the*capricious disposition of 
a sovereign long since dead, as soon as it became con- 
sistent with the preservation of the reformed faith. 
Leicester once hoped, it is said, to place his brother-in- 
law, the earl of Huntingdon, descended from the duke 



right heir, especially for want of true 
religion. ** I affirm and hold," he says, 
'* that for any man to give his help, con- 
sent, or assistance towards the making of 
a king whom he Judgeth or belleveth to 
be faulty in religion, and consequently 
would advance either no religion, or the 
wrong, if he were in auttiority, is a most 
grievous and damnable sin to him that 
doth it, of what side soever the truth be, 
or how good or bad soever the party be 
that is preferred." P. 216. He pretends 
to have found very few who favour the 
king of Scots' title; an assertion by 
which we may appreciate his veracity. 
The protestant party, he tells us, was 
wont to favour the house of Hertford, 
but of late have gone more towards Ara- 
bella, whose claim the lord Burleigh is 
supposed to countenance. P. 241. The 
drift of the whole is to reconmiend the 
infanta by means of perverted history 
and bad law, yet ingeniously contrived 
to ensnare ignorant persons. In his 
former and more celebrated treatise, 
Leicester's Commonwealth, though he 
harps much on 'the embarrassments at- 
tending the succession, Persons argues 
with all his power in favour of the 
Scottish title, Mary being still alive, and 
James's return to the faith not desperate. 
Both these works are full of the menda- 
city generally and justly ascribed to his 
order ; yet they are worthy to be read by 
any one who is curious about the secret 
politics of the queen's reign. 

Philip IL held out assurances that, if 
the English would aid him in dethroning 
Elizabeth, a free parliament should elect 
any catholic sovereign at their pleasure, 
not doubting that their choice would fall 
on the infanta. He promised also to en- 



large the privileges of the people, to give 
the merchants a free trade to the Indies, 
with many other flattering inducements. 
Birch's Memoirs, IL 308. But most of 
the catholic gentry, it is Just to observe, 
would never concur in the Invasion of the 
kingdom by foreigners, preferring the 
elevation of Arabella, according to the 
pope's project This difference of opi- 
nion gave rise, among other causes, to 
the violent dissensions of that party in 
the latter years of Elizabeth's reign; 
dissensions that began soon after the 
death of Mary, In favour of whom 
they were all united, though they could 
never afterwards agree on any prqject 
for the succession. Winwood's Memo- 
rials, 1. 57. Lettres du Cardinal d'Ossat, 
il 501. 

For the life and character of the fa- 
mous Father Persons, or Parsons, above 
mentioned, see Dodd's Church History, 
the Biographia Britannlca, or Miss Aikin's 
James I., 1. 360. Mr. Butler is too fa- 
vourably inclined towards a man wlthont 
patriotism or veracity. Dodd plainly 
thinks worse of him than he dares speak. 
[Several letters of considerable historical 
importance, relative to the catholic in- 
trigues as to the succession, are lately 
published in Tlemey's edition of Dodd's 
Churdi History, vol. ill. A considerable 
part of the catholics, especially those who 
had looked up to Mary personally as 
their rallying point, adhered to the 
Scottish title ; and those of course were 
the best Englishmen. Persons and his 
Spanish faction, whose letters appear in 
the work above quoted, endeavour to 
depreciate them. I must add that Mr. 
T. does not by any means screen this last 
party. 1846.] 
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of Clarence, upon the .tbrone ; but this pretension had 
been entirely forgotten. The more intriguing and 
violent of the catholic party, after the death of Mary, 
entertaining little hope that the king of Scots would 
abandon the principles of his education, sought to gain 
support to a pretended title in the king of Spain, or his 
daughter the infanta, who afterwards married the arch- 
duke Albert, governor of the Netherlands. Others, 
abhorring so o£ous a claim/ looked to Arabella Stuart, 
daughter of the earl of Lennox, yoimger brother of 
James's father, and equally descended from the stock of 
Henry VII., sustaining her -manifest defect of primo- 
geniture by her birth within the realm, according to the 
principle of law that excluded aliens from inheritance. 
But this principle was justly deemed inapplicable to the 
crown. Clement VIII., who had no other view than to 
secure the re-establishment of the catholic faith in Eng- 
land, and had the judgment to perceive that the ascend- 
ancy of Spain would neither be endured by the nation 
nor permitted by the French king, favoured this claim 
of Arabella, who, though apparently of the reformed re- 
ligion, was rather suspected at home of wavering in her 
faith, and entertained a hope of marrying her to the car- 
dinal Famese, brother of the duke of Parma.^ Consider- 
ations of public interest, however, unequivocally pleaded 
for the Scottish line ; the extinction of long sanguinary 
feuds, and the consolidation of the British empire. 
Elizabeth herself, though by no means on terms of 
sincere friendship with JameSj and harassing him by 
intrigues with his subjects to the close of her Hfe, seems 



b D'Ossat, ubi Buprk. Clement had, 
some years before, indulged the idle hope 
that France and Spain might unite to 
conquer England, and either bestow the 
kingdom on some c«tholic prince, or divide 
it between themselves, as Louis XII. and 
Ferdinand had done with Naples in 1501 ; 
an example not very inviting to the 
French. D'Ossat, Henry's minister at 
Rome, pointed out the difficulties of such 
an enterprise, England being the greatest 
naval power in the world, and the people 
warlike. The pope only replied that the 
kingdom had been once conquered, and 
might be so again ; and especially being 
governed by an old woman, whom he wlis 



ignorant enongh to compare with Joanna 
II. of Naples. VoL i. 399. Henry IV. 
would not even encourage ttie prefect of 
setting up Arabella, which he declared to 
be both upjust and chimerical. Mem. de 
Sully, 1. 16. A knot of protestants were 
also busy about the interests of ArabeUa, 
or suspected of being so; Raleigh, Cob- 
ham, Northumberland, though perhaps 
the last was a catholic Their intrigues 
occupy a great part of the letters of other 
Intriguers, Cecil and lord Henry Howard, 
in the Secret Correspondence with king 
James, publidied by sir David Dalrymple, 
voL 1. passim. 
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to have always designed that he should inherit her crown. 
And the general expectation of what was to follow, 
as well from conviction of his right as from the im- 
practicahility of any effectual competition, had so tho- 
roughly paved the way that the council's proclamation 
of the king of Scots excited no more commotion than 
that of an heir apparent." 

The popular voice in favour of James was imdoubtedly 
Question of conscquence of a natural opinion that 

hia titie to he was the lawfal heir to the throne. But this 
the crown. according to vulgar notions of right 

which respect hereditary succession as something inde- 
feasible. In point of fact, it is at least very doubtful 
whether James I. were a legitimate sovereign, according 
to the sense which that word ought properly to bear. 
The house of Stuart no more came in by a clear title 



^ The explicit declaration on her death- 
bed, ascribed to her by Hume and most 
other writers, that her kinsman the king 
of Scots should succeed her, is not con- 
firmed by Carey, who was there at the 
time. "She was speechless when the 
council proposed the king of Scots to 
succeed her, but put her hand to her head 
as if in token of approbation." £. of 
Monmouth's Memoirs, p. 176. But her 
uniform conduct shows her intentions. 
See, however, D'Israeli's Curiosities of 
Literature, iii. 107. [A remarkable ac- 
count of Elizabeth's last days will be 
found in Dodd's Church History; it 
appears to have been written by lady 
Southwell, an eye-witness, who had been 
one of the queen's maids of honour. 
Tiemey's edition of Dodd, voL iii p. 70. 
And this account is confirmed, so as to 
make it fully trustworthy, by a report 
from Beaumont, the French ambassador, 
published in Raumer's History of the 
16th and 17 th Centuries illustrated. 
London, 1835, vol iL p. 188. 

The famous story of Essex's ring, de- 
livered by the countess of Nottingham 
in her dying hours to the queen, has 
been i^ected by modem writers, as only 
to be traced to some memoirs published 
in Holland eighty years afterwards. It 
may be considered, whether it derives 
any kind of confirmation from a passage 
in Raumer, ii. 166.— 1845.] 



It 1b impossible to justify Elizabeth's 
conduct towards James in his own king- 
dom. What is best to be said for it is 
that his indiscretion, his suspicious in- 
trigues at^me and Madrid, the dan- 
gerous influence of his favourites, and the 
evident purpose of the court of Spain to 
make him its tool, rendered it necessary 
to keep a very strict watch over his pro- 
ceedings. If she excited the peers and 
presbyters of Scotland against their king, 
he was not behind her in some of the last 
years of her reign. It appears, by a letter 
from the Earl of Mar, in Dalrymple's 
Secret Correspondence, p. 2, that James 
had hopes of a rebellion in England in 
1601, which he would have had no scruple 
in abetting. And in a letter from him 
to Tyrone, in the Lansdowne MSS. 
Ixxxiv. 36, dated 22nd Dec. 1597, when 
the latter was at least preparing for re- 
bellion, though rather cautious, is fuU of 
expressions of favour, and of promises to 
receive his assistance thankfully at the 
queen's death. This letter* being found 
in the collection once belonging to sir 
Michael Hicks, must have been in lord 
Burleigh's and probably m Elizabeth's 
hands; it would not make her less in- 
clined to instigate conspiracies across the 
Tweed. The letter is not an original, 
and may have been communicated by 
some one about the king of Scots in the 
p£(y of England. 
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than the house of Brunswick ; by such a title, I mean, 
as the statute laws of this kingdom had recognised. No 
private man could have recovered an acre of land with- 
out proving a better right than they could make out to 
the crown of England. What, then, had James to rest 
upon? What renders it absurd to call him and his 
children usurpers ? He had that which the flatterers of 
his family most affected to disdain — the will of the 
people ; not certainly expressed in regular suffrage or 
declared election, but unanimously and volimtarily rati- 
fying that which in itself could surely give no right, the 
determination of the late queen's council to proclaim his 
accession to the throne. 

It is probable that what has been just said may appear 
rather paradoxical to those who have not considered this 
part of our history, yet it is capable of satisfactory proof. 
This proof consists of four propositions : 1. That a lawfal 
king of England, with the advice and consent of par- 
liament, may make statutes to limit the inheritance of 
the crown, as shall seem fit ; 2. That a statute passed in 
the 36th year of king Henry VIII. enabled that prince 
to dispose of the succession by his last will signed with 
his own hand ; 3. That Henry executed such a will, by 
which, in default of issue from his children, the crown 
was entailed upon the descendants of his younger sister^ 
Mary duchess of Suffolk, before those of Margaret queen 
of Scots ; 4. That such descendants of Mary were living 
at the decease of Elizabeth. 

Of these propositions, the two former can require no 
support ; the first being one that it would be perilous to 
deny, and the second asserting a notorious- fact. A ques- 
tion has, however, been raised with respect to the third 
proposition ; for though the will of Henry, now in the 
chapter-house at Westminster, is certainly authentic, 
and is attested by many witnesses, it has been doubted 
whether the signature was made with his own hand, as 
required by the act of parliament. In the reign of Eliza- 
beth it was asserted by the queen of Scots' ministers that, 
the king being at the last extremity, some one had put 
a stamp for him to the instrument.** It is true that he 

d See Bnrnet, vol. 1. Appendix, 267, positively, and so open, if false, to a con- 
fer secretary Lethington's letter to Cecil, tradiction it never received, that those 
where he tells a circnmstantial story so who lay too much stress on this ver^ 
VOL. I. 
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was in the latter part of his life aocnstomed to employ a 
Btamp instead of making his signature. Many impres- 
sions of this are extant ; bnt it is evident on the first 
inspection not only that the presumed antc^raphs in the 
will (for there are two) are not like these impressions, 
bnt that they are not the impressions of any stamp, die 
marks of the pen being very clearly discernible. It is 
more difficult to pronounce that they may not be feigned, 
but such is not the opinion of some who are best ac- 
quainted with Henry's handwriting ; * and what is still 
more to the pnrpose, there is no pretence for setting up 
such a possibility, when the story of the stamp, as to 
which the partisans of Mary pretended to adduce evi- 
dence, appears so clearly to be a fiekbrication. We have, 
therefore, eveiy reasonable ground to nfiMnfft^iTi t|iat 
Henry did duly execute a will postponing the Scots 
line to that of Su£folk. 

The fourth proposition is in itself undeniable. There 
were descendimts of Mary dnchess of Suffolk, by her two 

equivocal species of presmnption would additkMu. Bedford's Hereditary Bif^t, 

if the wiU had perished, have 'reckooed p. 197. A treatise of Hales, far which 

its fon^erj beyond question. The king's he suiTered imprisanment, in defiaice of 

death approaching, be asserts, " some as the SolTolk tf tie under the win, of whidi 

well known to 70a as to me caused tiiere is a mannsortpt in the British Mn- 

William Clarke, sometimes servant to seum. HaiL MSS. 537, and which is also 

Thomas Heneage, to sign the supposed printed in the appendix to the book last 

will with a stamp, for otherwise signed quoted, leads me to ooq|ectm« that the 

it was never;" forwhich he appeals to oiighialwill had been mislaid or rather 

an attesUtion of the late lord Pftget hi concealed at that tone. For he certain^ 

parliament, and requesU the depositions allies on the snppositian that it was not 

of several persons now living to be taken, fortlioaming, and had not himself seen it; 

He proceeds to refer him " to the ori- but, " he has been informed that the 

ginal¥rill surmised to be signed with the king's name is evidently written with a 

king's own hand, that thereby it may pen, thou^^ some of the strokes are 

most clearly and evidentiy appear by unseen, as if drawn by a wealc and 

some differences how the same was not tnmblhig hand." Every one who has 

signed with the king's hand, bnt stamped seen the will 'must bear witness to the 

as aforesaid. And albeit it Is used both correctness of this hifarmation. The re- 

as an argument and calumniation against appearance of tliis very remarkable in- 

my sovereign by some, that the said strument was, as I conceive, after the 

original hath been embeixled hi queen Bevolution ; for Collier mentions that he 

Mary's time, I trust God win and hath had heard it was in existence ; and it is 

reserved the same to be snfaistrument to also described in a note to the AcU 

relieve [prove] the truth, and to confound Begia. 

fidse surmises, that thereby the right may * It is ri^^t to mention that some 

take pbue, notwithstanding the many dllTerence of opinion exists as to the 

exemplifications and transcripts, which, genuineness of Henry's signature. But 

befaig sealed with the great seal, do run as it is attested by many witnesses, and 

abroad in En gland." Lesley, bishc^ of cannot be proved a forgery, the legal pr«- 

Boas, repeats the same stoiy with some sumption turns much in its fiivoar. 
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daughters, Frances, second duchess of Suffolk, and 
Eleanor countess of Cumberland. A story had, indeed, 
been circulated that Charles Brandon, duke of Suffolk, 
was already married to a lady of the name of Mortimer 
at the time of his union with the king's sister. But this 
circumstance seems to be sufficiently explained in the 
treatise of Hales.' It is somewhat more questionable 
from which of his two daughters we are to derive the 
hereditary stock. This depends on the legitimacy of 
lord Beauchamp, son of the earl of Hertford 
by Catherine Grey.* I have mentioned in an- ©f the earl 
other place ther process before a commission ^^g^^g 
appointed by Elizabeth, which ended in declar- 
ing that their marriage was not proved, and that their 
cohabitation had been illicit. The parties alleged them- 
selves to have been married clandestinely in the earl of 
Hertford's house by a minister whom they had never 
before seen, and of whose name they were ignorant, in 
the presence only of a sister of the earl then deceased. 
This entire absence of testimony, and the somewhat im - 
probable nature of the story, at least in appearance, may 
still, perhaps, leave a shade of doubt as to the re£dity of 
the marriage. On the other hand, it was unquestionable 
that their object must have been a legitimate union : 
and such a hasty and furtive ceremony as they asserted 
to have taken place, while it would, if sufficiently proved, 
be completely valid, was necessary to protect them from 
the queen's indignation. They were examined separately 
upon oath to answer a series of the closest inten-oga- 
tories, which they did with little contradiction, and a 
perfect agreement in the main ; nor was any evidence 
worth mentioning adduced on the other side ; so that, 
unless the rules of the ecclesiastical law are scandalously 
repugnant to common justice, their oaths entitled them 
to credit on the merits of the case.* The earl of Hert- 

f Bedford's (Harbin's) Hereditary Right eodesiasUcal censure for fornication. But 

Asserted, p. 204. anotber, which I have also found in the 

8 A manuscript in the Cottonian Museum, Harl. MSS. 6286, contains the 

Library, Faustina, A. xL, written about whole proceedings and evidence, from 

1662, in a very hostile spirit, endeavours which I have drawn the conclusion in 

to prove, from the want of testimony, and the text Their ignorance of the clergy- 

from some variances in their depositions man who performed the ceremony is not 

(not very material ones), that their alle- perhaps very extraordinary ; he seems to 

gations of matrimony could not be ad- have been one of those vagabond eocle- 

mitted, and that they had incurred an siastics who till the marrieug^ «cX ^'l 
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fold, soon after the trnqnil aooessian of JameB, lisvuig 
long abandoned all ambitioos liopea^ and aeekiiig cfolj 
to establish Ida children's legitimacy and the hcmoiir ci 
one who had been the Tictim of their unhi^ip j loTes> 
petitioned the king for a reTiew of the prooeedingB, 
alleging himaelf to ha^e Tainl j soo^t tiiis at the hands 
of iHizabeth. It seems probable, though I haTe not met 
with anj moie distinct proof of it than a storj in Ihig^ 
dale, tiiat he had been snocessfbl in finding the person 
who solemnised the maniage.^ A oommiaBum of dele- 
gates was accordingly appointed to mveetigate the alle- 
gations of the earl's petition. But the jealoimy that had 
so long oppressed this nnfortonate fiunily was not jet at 
TCsL Questions seem to have been laised as to the lapse 
of time and other technical difficulties, which served as 
a pretext for coming to no determination cm tiie merits.' 
Hertford, or rather his son, not long aih»r, radeavomed 
indirecdy to bring forward the main question by means 
of a suit for some lands against lord Monteagle. This is 
said to hare beoi heard in the court of waida, where a 
jury was empanelled to tiy the &ct But the law 
officers of the crown interposed to prevent a verdict, 
which, thou^ it could not have been l^^aU^ conclusive 
upon the marriage, would certainly have given a sanc- 
tion to it in public opinion.^ The house of Seymour was 



17S3 were always readj to do tiiat aer- 

▼ke for a fee. 

h - Hereopon I flbaU add, wbat I hsve 
heard related tnm perBona of great 
credit, wliicfa ia.tliat the validity of this 
marriage was afterwards brought to a 
trial at the eattmoii law; when tibe 
minister who married flwm being pre- 
sent, and other drcomstanoes agreeing, 
the Jury (whereof John DIgby of Coleshill. 
in com. War., eaqoire, was the foivaian) 
found it a good marriage." Baronage of 
England, port iL 369. Mr. Loders doabts 
the aocanK7 of D^gdale's stoiy; and I 
think it not milifcely that it is a confined 
aocoont of what hi^ppened in the court 
of wards. 

i I derive this fact firara a Cotton M& 
Vltellhis» a xvi 412. *c; bat the 
Tolome is modi bomed, and the papers 
oonftised with othera relative to lord 
Essex's divorce. See as to the same suit, 
or rather perhaps that mentioned in the 



next note, BM'a Negotiatiotta* pw 219, 
or AiUn's James the First, L 229. 

k " The same day~a great canae be- 
tween the ksd Beanfhsmp and Meat- 
eagle WIS heard in the tonrt of wards, 
the main point whereof was to prove the 
lawfidneas of E. of Hcrtfimrs marriage. 
The amrt ast until five of the dock in 
the anemoon, and the Jmy Imd « week's 
respite for the delivery of their verdict" 
Letter of Sr E. H0I7 to Sfa- T. EdmoMk, 
FeK 10.1606. "FormylonlofHertroid's 
canse, when the verdict was ready to be 
given np, Mr. Attorney interposed him- 
self for the king, and said that the inii 
that they both strive for was the king's, 
and, unta his title were decided, the jury 
ought not to proceed; not donbth^ 
but the king will be gradons to both 
lords. Bat thereby both land and 
kgitiraatkm remain undecided." The 
game to the same. Mardi T. Sloane 
MSS. 4176. 
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now compelled to seek a renewal of its hononrs by an* 
other channel. Lord Beauchamp, ius he had uniformly 
been called, took a grant of the barony of Beanchamp, 
and another of the earldom of Hertford, to take effect 
npon the death of the earl, who is not denominated his 
father in the patent.* But after the return of Charles II., 
in the patent restoring this lord Beauchamp's son to the 
dukedom of Somerset, he is recited to be heir male of the 
body of the first duke by his wife Anne, which esta^ 
blishes (if the recital of a private act of parliament can 
be said to establish anything) the validity of the disputed 
marriage." 

The 'descent from the younger daughter of Mary 
Brandon, Eleanor, who married the earl of Cumberland, 
is subject to no difficulties. She left an only daughter, 
married to the earl of Derby, from whom the claim de^ 
volved again upon females, and seems to have attracted 
less notice during the reign of Elizabeth than some 
others much inferior in plausibility. If any should be 
of opinion that no marriage was regularly contracted 
between the earl of Hertford and lady Catherine Grey, 
80 as to make their children capable of inheritance, 
the title to the crown, resulting from the statute of 
35 H. VIII. and the testament of that prince, will have 
descended at the death of Elizabeth on the issue of the 
countess of Cumberland, the youngest daughter of the 
duchess of Suffolk, lady Frances Keyes, having died 
without issue." In neither case could the house of Stuart 

1 Dugdalo's Baronage. Luder's Essay by Persons's treatises, Leicester's Com- - 

on the Right of Succession to the Crown monwealth, and The Conference, to the 

in the Reign of Elizabeth. This inge- legitimacy of the Seymours. Ca^erine 

nious author is, I believe, the first who Grey had been betrothed, ' or perhaps 

has taken the strong position as to the married, to lord Herbert, son of the earl 

want of legal title to the house of Stuart of Pembroke, during the brilliant days of 

which I have endeavoured so support her family, at the close of Edward's reign. 

In the entertaining letters of Joseph But, on her father's fall, Pembroke caused 

Mede on the news of the day, HarL a sentence of divorce to be pronounced, 

MSB. 389, it is said that the king had the grounds of which do not appear, but 

thought of declaring Hertford's issue by which was probably sufficient in law to 

l^dy Catherine Grey illegitimate in the warrant her subsequent union with Hert- 

parliament of 1621, and that lord South- ford. No advantage is taken of this in 

ampton's commitment was for having the proceedings, which seems to show^ 

searched for prooft of their marrii^ that there was no legal bond remaining 

June 30, 1622. between the parties. Camden says she 

™ Luders, ubi supra. was divorced from lord Herbert, " being 

" 1 have not adverted to one oliJection so far gone with child as to be very near 

which some urged at the time, a3 we find her time." But, from lier youth. \!tk& 
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have a lawful claim. But I may, pethaps, have dwelled 
too long on a subject which, though curious and not Teiy 
generally understood, can be of no sort of importance, 
except as it serves to cast ridicule upon those notions of 
legihmate sovereignty and absolute right whicli it was 
once attempted to set up as paramount even to the great 
interests of a commonwealth. 

There is much reason to believe that the conscious- 
ness of this defect in his parliamentary title pnt James 
on magnifying, still more than from his natural temper 
he was prone to do, the inherent rights of primogenitary 
succession as something indefeasible by the l^islature ; 
a doctrine which, however it might suit the schools of 
divinity, was in diametrical opposition to our statutes.** 
Through the servile spirit of those times, however, it 
made a rapid progress ; and, interwoven by cunning and 
bigotry with religion, became a distinguishing tenet of 
the party who encouraged the Stuarts to subvert the 
liberties of this kingdom. In James's proclamation on 
ascending the throne he set forth his hereditary right in 
pompous and perhaps unconstitutional phrases. It was 
the first measure of parliament to pass an act of recogni- 
tion, acknowledging that immediately on the decease of 
Elizabeth " the imperial crown of the realm of England 
did, by inherent birthright and lawful and nndotibted 
succession, descend and come to his most excellent 
majesty, as being lineally, justly, and lawfully next and 
sole heir of the blood royal of this realm." p The will 
of Henry VIII. it was tacitly agreed by all parties to 
consign to oblivion : and this most wisely, not on the 
principles which seem rather too much insinuated in this 
act of recognition, but on such substantial motives of 
public expediency as it would have shown an equal 
want of patriotism and of good- sense for the descendants 
of the house of Suffolk to have withstood. 

James left a kingdom where his authority was inces- 
santly thwarted, and sometimes openly assailed, for one 
wherein the royal prerogative had for more than a cen- 
time, and the silence of all other writers, exalted notions concerning the power of 
I conclude this to be nnworthy of credit prerogative of kings and the sacredness 

fiolingbroke is of this opinion, con- of their persons." Dissertation on Vai' 
sidering the act of recognition as " the ties, Letter II. 
era of hereditary right, and of all those P Stat 1 Jac c 1. 
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f ury been strained to a very higli pitch, and where there 
had not occurred for above thirty years the least appear- 
ance of rebellion, and hardly of tumult. Such a posture 
of the English commonwealth, as well as the general 
satisfaction testified at his accession, seemed favourable 
circumstances to one who entertained, with less dis- 
guise, if not with more earnestness, than most other 
sovereigns, the desire of reigning with as little impedi- 
ment as possible to his own will. Yet some considera- 
tions might have induced a prince who really possessed 
the king-craft wherein James prided himself, to take his 
measures with caution. The late queen's popularity had 
remarkably abated during her last years.** It is a very 
common delusion of royal personages to triumph in the 
people's dislike of those into whose place they expect 
shortly to come, and to count upon the most transitory 
of possessions, a favour built on hopes that they cannot 
realize, and discontents that they will not assuage. If 
Elizabeth lost a great deal of that affection her subjects 
had entertained for her, this may be ascribed not so 
much to Essex's death, though lhat no doubt had its 
share, as to weightier taxation, to some oppressions of 
her government, and above all to her inflexible tena- 
ciousness in every point of ecclesiastical discipline. It 
was the part of a prudent successor to preserve an unde- 
viating economy, to remove without repugnance or delay 
the irritations of monopolies and purveyance, and to 
remedy those alleged abuses in the church against which 
the greater and stronger part of the nation had so long 
and so loudly raised its voice. 

The new king's character, notwithstanding the vi- 
cinity of Scotland, seems to have been little ^ 
understood by the English at his accession, puiarityof 
But he was not long in undeceiving them, if it ^® 

1 This is confirmed by a curious little Carte says, " foreigners were shocked on 

tract in the British Museum, Sloane James's arrival at the applause of the 

MSS. 827, containing a short history of populace, who bad professed to adore the 

the queen's death and new king's acces- late queen, but in fact she had no huzzas 

siou. It affords a good contemporary after Essex's execution. She was in four 

illustration of the various feelings which days' time as much forgot as if she had 

influenced men at this crisis, and Is never existed, by all the world, and even 

written in a dispassionate manner. The by her own servants." VoL iii. p. 707. 

author ascribes the loss of Elizabeth's This is exaggerated, and what Carte could 

popularity to the impoverishment of the not know ; but there is no doubt that the 

realm, and to the abuses which prevailed, generality were glad of a chan^ 
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be true that his popularity had vanished away before his 
arrival in London/ The kingdom was full of acute wits 
and skilful politicians, quick enough to have seen through 
a less unguarded character than that of James. It was 
soon man^est that he was unable to wield the sceptre of 
the great princess whom he ridiculously affected to de- 
spise, so as to keep under that rising spirit which might 
perhaps have grown too strong even for her control/ 
Conduct committed an important error in thro¥nng 

towards the away the best opportunity that had offered 
puritans, i^^if healing the wounds of the church of 
England. In his way to London the malcontent clergy 
presented to him what was commonly called the Mil- 
lenary Petition, as if signed by 1000 ministers, though 
the real number was not so great/ This petition con- 



' Carte, no foe surely to the house of 
Stuart, says, " By the time he reached 
London the admiration of the intelligent 
world was turned into contempt." On 
this Journey he gave a remarkable proof 
of his hasty temper and disregard of law, 
in ordering a pickpocket taken in the 
fibct to be hanged without trial. The 
historian last quoted thinks fit to say, in 
vindication, that " all felonies committed 
within the verge of the court are cog- 
nisable in the court of the king's house- 
hold," referring to 33 H. 8, c 1. This 
act however contains no such thing ; nor 
does any court appear to have been held. 
Though the man's notorious guilt might 
prevent any open complaint of so illegal 
a proceeding, it did not fail to excite ob- 
servation. " I hear our new kii^," says 
sir John Harrington, "has hanged one 
man before be was tried; it is strangely 
done : now, if the wind blowetb thus, 
why may not a man be tried before he 
has offended?" Nugsa Antiquae, vol L 
p. 180. 

Birch and Carte tell us, on the authority 
of the French ambassador's despatches, 
that on this Journey he expressed a great 
contempt for women, suffering them to 
be presented on their knees, and indis- 
creetly censurii^ his own wife ; that he 
offended the military men by telling 
them they might sheathe their swords, 
since peace was his oliiJect ; that he showed 
impatience of the common people, who 
flocked to see him while hunting, drivhig 



them away with cunaes, very unlike the 
affable manners of the late queen. This 
is confirmed by Wilson, in Eennet's 
Complete History, voL ii p. 66T. 

[It is also mentioned in the extracts 
from the reports of Beaumont, the French 
ambassador, published in Baumer's Il- 
lustrations of the History of the 1 6th 
and If th Centuries. (Lord F. Egertoo's 
translation, 1835, voL ii. pp. 196, 202.) 
These extracts give a most unfavourable 
picture of the conduct of James at his 
accession, as those from other ambnfm- 
dors do at a later period.] 

* Sully, being sent over to compliment 
James on his accession, persisted tn wear- 
ing mourning for Elizabeth, thoi;^ no 
one had done so in the king's presence, 
and he was warned that it would be 
taken ill **dans nne cour on 11 sembloit 
qu'on edt si fort affectd de mettre en 
oubll cette grande reine, qn'on n'y faisoit 
Jamais mention d'elle, et qu'on ^vitoit 
mdme de prononcer son nom." M^ol 
de Sully, 1. 14. James afterwards spoke 
slightingly to Sully of his predecessor, 
and said ttiat he had long ruled Rngi«nH 
throu{^ her ministers. 

t It was subscribed by 825 miniaters 
from twen^-five counties. It states that 
neither as factious men desiring a popu- 
lar party in the church, nor as schisma- 
tics aiming at the dissolution of the state 
ecclesiastical, they humbly desired the 
redress of some abuses. Their elections 
were chiefly to the cap and surplice, the 
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tallied no demand inconsistent with, the estahllshed 
hierarchy, James, however, who had not unnaturally 
taken an extreme disgust at the preshyterian clergy of 
his native kingdom, by whom his life had been per- 
petually harassed, showed no disposition to treat these 
petitioners with favour." The bishops had promised 
him an obsequiousness to which he had been little accus- 
tomed, and a zeal to enhance his prerogative which they 
afterwards too well displayed. His measures towards the 
nonconformist party had evidently been resolved upon 
before he summoned a few of their divines to the famous 
conference at Hampton Court. In the accounts that we 
read of this meeting we are alternately struck with 
wonder at the indecent and partial behaviour of the 
king, and at the abject baseness of the bishops, mixed, 
according to the custom of servile natures, with insolence 
towards their opponents.'' It was easy for a monarch 
and eighteen churchmen to claim the victory, be the 
merits of their dispute what they might, over four 
abashed and intimidated adversaries.* A very few 
alterations were made in the church-service after this 
conference, but not of such moment as to reconcile pro- 
cross in baptism, baptism by women, con- far as to reqaest anything of that kind, 
finnation, the ring in marriage, the read- ^ Strype's Whitgift, p. 671 ; Collier, 
ing of the Apocrjrpha, bowing at the p. 673 ; Neal, p. 411 ; Fuller, part ii. p. 1 ; 
Qame of Jesus, kc ; to non-residence and State Trials. voL ii. p. 69 ; Winwood, 
incapable ministers, the commendams ii. 13. All these, except the last, are 
held by bishops, unnecessary excom- taken from an acoonnt of the conference 
mnnications; and other usual topics, published by Barlow, and probably more 
Neal, p. 408 ; Fuller, part ii. p. 22. favourable to the king and bishops than 

" The puritans seem to have flattered they deserved. See what Harrington, an 
themselves thatJameswould&vour their eye-witness, says in Nug» Antique, 
sect, on the credit of some strong asser- L 181, which I would quote as the best 
tions he had occasionally made of his evidence of James's behaviour, were the 
adherence to the Scots kirk. Some of passage quite decent, 
these were a good while before ; but on * Reynolds, the principal disputant on 
quitting the kingdom he had declared the puritan side, was nearly, if not alto- 
that he left it in a state which he did not gether, the most learned man in England, 
intend to alter. Neal, 406. James how- He was censured by his faction for 
ever was all his life rather a bold liar making a weak defence ; but the king's 
than a good dissembler. It seems strange partiality and intemperance plead his 
that they should not have attended to his apology. He is said to have complained 
Basllicon Duron, printed three years be- of unfair representation in Barlow's ac- 
fore, thou£^ not for general circulation, count. Hist, and Ant of Oxford, ii. 293. 
wherein there is a passage quite decisive James wrote a conceited letter to one 
of his disposition towards the presby- Blake, boasting of his own superior logic 
terians and their scheme of polity. The and learning. Strype's Whitgift, Ap- 
Millenaiy Petition indeed did not go so pend. 239. 
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bably a single minister to the established discipline.' 
The king soon afterwards put forth a proclamation 
requiring all ecclesiastical and civil officers to do their 
duty by enforcing conformity, and admonishing all men 
not to expect nor attempt any further alteration in the 
public service ; for *'he would neither let any presume 
that his own judgment, having determined in a matter 
of this weight, should be swayed to alteration by the 
frivolous suggestions of any light spirit, nor was he 
ignorant of the inconvenience of admitting innovation 
in things once settled by mature deliberation." ^ And 
he had already strictly enjoined tlie bishops to proceed 
against all their clergy who did not observe the pre- 
scribed order a command which Bancroft, who about 
this time followed Whitgift in the primacy, did not wait 
to have repeated. But the most enormous outrage on 
the civil rights of these men was the commitment to 
prison of ten among tliose who had presented the 
Millenary Petition ; the judges having declared in the 
star-chamber that it was an olfence finable at discretion, 
and very near to treason and felony, as it tended to 
sedition and rebellion.' By such beginnings did the 
house of Stuart indicate the course it would steer. 

An entire year elapsed, chiefly on account of the 
unhealthiness of the season in London, before James 
summoned his first parliament. It might perhaps have 
been more politic to have chosen some other city ; for 
the length of this interval gave time to form a disadvan- 
tageous estimate of his administration, and to alienate 
beyond recovery the puritanical party. Libels were 
already in circulation reflecting with a sharpness never 

> Rymer, xvi. 665. that the dean and chapter should always 

y Strype's Whitgift, 587. How de* aasent, kc. And, in his predominant 

sirousmen not at all connected in foction spirit of improvement, aslcs, *' Why the 

with the puritans were of amendments in civil state should he purged and restomi 

the church, appears hy a tract of Bacon, hy good and wholesome laws made every 

written, as it seems, about the end of three or four years in parliament aasem- 

1603, voL i. p. 387. — He excepts to bled, devising remedies as fast as time 

several matters of ceremony ; the cap breedeth mischief ; and contrariwise the 

and surplice, the ring in marriage, the ecclesiastical state should still continue 

use of organs, the form of absolution, upon the dregs of time, and receive no 

lay-baplism, &c. And inveighs against alteration now for these forty-five years 

the abuse of excommunication, against or more?" 

non-residence and pluralities, the oath * Strype's Whitgift, 587. 

ex-olficio, the sole exercise of ordination * Neal, 432 ; Winwood, ii. 36. 
and Jurisdiction by the bishop, conceiving 
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before known on the king's personal behavionr; which 
presented an extraordinay contrast to that of Elizabeth.^ 
The nation, it is easy to perceive, cheated itseK into a 
persuasion that it had borne that princess more affection 
than it had really felt, especially in her latter years ; the 
sorrow of subjects for deceased monarchs being often 
rather inspired by a sense of evil than a recollection of 
good. James, however, little heeded the popular voice, 
satisfied with the fulsome and preposterous adulation of 
his couit, and intent on promulgating certain maxims 
concerning the dignity and power of princes, which he 
had already announced in his discourse on the True Law 
of Free Monarchies, printed some years before in Scot- 
land. In this treatise, after laying it down that mo- 
narchy is the true pattern of divinity, and proving the 
duty of passive obedience, rather singularly, from that 
passage in the book of Samuel where the prophet so 
forcibly paints the miseries of absolute power, he denies 
that the kings of Scotland owe their crown to any pri- 
mary contract, Fergus, their progenitor, having con- 
quered the country with his Irish ; and advances more 
alarming tenets, as that the king makes daily statutes 
and ordinances, enjoining such pains thereto as he thinks 
meet, without any advice of parliament or estates ; that 
general laws made publicly in parliament may by the 
king's authority be mitigated or suspended upon causes 
only known to him; and that, "although a good king 
will frame all his actions to be according to the law, yet 
he is not bound thereto, but of his own will and for 
example-giving to his ^subjects." These doctrines, if 
not absolutely novel, seem peculiarly indecent, as well 
as dangerous, from the mouth of a sovereign. Yet they 
proceeded far more from James's seK-conceit and pique 
against the republican spirit of presbyterianism than 
from his love of power, which (in its exercise I mean, as 
distinguished from its possession) he did not feel in so 
eminent a degree as either his predecessor or his son. 
In the proclamation for calling together his first par- 

b See one of the Somers Tracts, vol. il. ambassadors, Solly and La Boderie, 

p. 144, entitled ' Advertisements of a thought most contemptibly of the Idng. 

Loyal Subject, drawn from the Observa- Lingard, vol. ix. p. 107. His own cour* 

tion of the People's Speeches.' This tiers, as their private letters show, dte* 

appears to have been written before the liked and derided him. 

meeting of parliament The French <^ King James's Works, p. 2Qt« 
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liament, the king, after dilating, as was his fAVonrite 
practice, on a series of rather common truths in veiy 
good language, charges all persons interested in the 
choice of knights for the shire to select them ont of the 
principal knights or gentlemen within the county ; and 
Parliament the burgesscs that choice be made of men 
r^an'inL Sufficiency and discretion, without desire to 
gaiar pro^ plcasc parents and friends that often speak for 
damaiion. their children or kindred; avoiding persons 
noted in religion for their superstitious blindness one 
way, or for their turbulent humour other ways. We do 
command, he says, that no bankrupts or outlaws be 
chosen, but men of known good behaviour and sufficient 
livelihood. The sheriffs are charged not to direct a writ 
to any ancient town being so ruined that there are not 
residents sufficient to make such choice, and of whom 
such lawful election may be made. All returns are to 
be filed in chancery, and if any be found contrary to this 
proclamation the same to be rejected as unlawful and 
insufficient, and the place to be fined for making it; 
and any one elected contrary to the purport, eifect, 
and true meaning of this proclamation, to be fined and 
imprisoned.'* 

Such an assumption of control over parliamentary 
Question of clcctions was a glaring infringement of those 
^1^0^- privileges which tlie house of commons had 
win'8 been steadily and successfully asseiting in the 
election. j^^^^ reign. An opportunity very soon occurred 
of contesting this important point. At the election for 
the county of Buckingham sir Francis Goodwin had 
been chosen in preference to sir . John Fortescue, a privy 
councillor, and the writ returned into chancery. Good- 
win having been some years before outlawed, the retttm 
was sent back to the sheriff, as contrary to the late pro- 
clamation ; and, on a second election, sir John Fortescue 
was chosen. This matter, being brought under the con- 
sideration of the house of commons a very few days 
after the opening of the session, gave rise to their first 
struggle with the new king. It was resolved, after 
hearing the whole case, and arguments by members on 
both sides, that Goodwin was lawfully elected and re- 
turned, and ought to be received. The first notice taken 

d Pari. Hist i 967. 
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of this was by ihe lords, who requested that this might 
be discussed in a conference between the two houses 
before any other matter should be proceeded in. The 
commons returned for answer that they conceived it not 
according to the honour of the house to give account of 
any of their proceedings. The lords replied, that, having 
acquainted his majesty with the matter, he desired there 
might be a conference thereon between the two houses. 
Upon this message the commons came to a resolution 
that the speaker with a numerous deputation of mem- 
bers should attend his majesty and report the reasons 
of their proceedings in Goodwin's case. In this confer- 
ence witli the king, as related by the speaker, it appears 
thiEit he had shown some degree of chdgrin, and insisted 
that the house ought not to meddle with returns, which 
could only be corrected by the court of chancery ; and 
that, since they derived all matters of privilege from him 
and his grants he expected they should not be turned 
against him. He ended by directing the house to confer 
with the judges. After a debate which seems from the 
minutes in the journals to have been rather warm, it 
was unanimously agreed not to have a conference with 
the judges ; but the reasons of the house's proceeding 
were laid before tiie king in a written statement or 
memorial^ answering the several objections that his 
majesty had alleged. This they sent to the lords, 
requesting them to deliver it to the king, and to be 
mediators in b^ialf of the house for his majesty's satis* 
faction ; a message in rather a lower tone than they had 
previously taken. The king, sending for the speaker 
privately, told him that he was now distracted in judg- 
ment as to the merits of the case ; and, for his fiuther 
satisfaction, desired and commanded, as an absolute king, 
that there should be a conference between the house and 
the judges. Upon this unexpected message, says the jour- 
nal, there grew some amazement and silence. But at last 
one stood up and said, '* The prince's command is like a 
thunderbolt ; his command upon our allegiance like the 
roaring of a lion. To his command th«re is no contra- 
diction ; but how or in what manner we should now 
proceed to perform obedience, that will be the ques- 
tion."* It was resolved to confer with the judges in 



* Commons' Journals, 1. 166. 
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presence of ihe king and council. In this second con- 
ference the king, affcer some favourable expressions 
towards the house, and conceding that it was a court 
of record, and judge of returns, ti^ough not exclusively 
of the chancery, suggested that both Goodwin and 
Fortescue should be set aside by issuing a new writ. 
This compromise was joyfully accepted by the greater 
part of the commons, after the dispute had lasted nearly 
three weeks.' They have been considered as victorious, 
upon the whole, in this contest, though they apparently 
fell short in the result of what they had obtamed some 
years before. But no attempt was ever afterwards made 
to dispute their exclusive jurisdiction.* 

The commons were engaged during this session in the 
shirie 's another privilege, to which they 

case of annexed perhaps a disproportionate import- 
privuege. gjice. Sir Thomas Shirley, a member, having 
been taken in execution on a private debt befoije their 
meeting, and the warden of the Fleet prison refusing to 
deliver him up, they were at a loss how to obtain his 
release. Several methods were projected ; among which 
that of sending a party of members with the Serjeant 
and his mace, to force open the prison, was carried on a 
division ; but the speaker hinting that such a vigorous 
measure would expose them individually to prosecution 
as trespassers, it was prudently abandoned. The warden, 
though committed by the house to a dungeon in the 
Tower, continued obstinate, conceiving that by releasing 
his prisoner he should become answerable for the debt. 
They were evidently reluctant to solicit the king's inter- 
ference ; but, aware at length that their own authority 
was insufficient, *' the vice-chamberlain," according to a 
memorandum in the journals, ** was privately instructed 
to go to the king and humbly desire that he would be 
pleased to command the warden, on his allegiance, to 

t It appears that some of the more speaker expressing his acquiescence. Id. 

eager patriots were dissatisfied at the con- 168. 

cession made by vacating Goodwin's seat^ ^ Commons* Journals, 147, &c; Pari, 

and said they had drawn on themselves Hist 997 ; Carte, ilL 730, who gives, on 

the reproach of inconstancy and levity, this occasion, areviewof the earlier cases 

'< But the acclamation of the house was, where the house had entered on matters 

that it was a testimony of our duty and of election. See also a rather curious 

no levity." It was thought expedient, letter of Cecil in Winwood's Memorials, 

however, to save their honour, that ii. 18, where he artfully endeavours to 

Goodwin should send a letter to the treat the matter as of little Importance. 
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deliver up sir Thomas; not as petitioned for by the 
house, but as if himself thought it fit, out of his own 
gracious judgment," By this stratagem, if we may so 
term it, they saved the point of honour and recovered 
their member.^ The warden's apprehensions, however, 
of exposing himself to an action for the escape gave rise 
to a statute which empowers the ci-editor to sue out a 
new execution against any one who shall be delivered 
by virtue of his privilege of parliament, after that shall 
have expired, and discharges from liability those out of 
whose custody such persons shaU be delivered. This is 
the first legislative recognition of privilege.' The most 
important part of the whole is a proviso subjoined to the 
act, '* ITiat nothing therein contained shall extend to 
the diminishing of any punishment to be hereafter, by 
censure in parliament, inflicted upon any person who 
hereafter shall make or procure to be made any such 
arrest as is aforesaid." The right of commitment, in 
such cases at least, by a vote of the house of commons, 
is here unequivocally maintained. 

It is not necessary to repeat the complaints of eccle- 
siastical abuses preferred by this house of com- complaints 
mons, as by those that had gone before them, of griev- 
James, by siding openly with the bishops, had 
given alarm to the reforming party. It was anticipated 
that he would go farther than his predecessor, whose 
imcertain humour, as well as the inclinations of some of 
her advisers, had materially counterbalanced the dislike 
she entertained of the innovators. A code of new canons 
had recently been established in convocation with the 
king's assent, obligatory perhaps upon the clergy, but 
tending to set up an unwarranted authority over the 
whole nation ; imposing oaths and exacting securities in 
certain cases from the laity, and aiming at the exclusion 
of nonconformists from all civil rights,^ Against these 
canons, as well as various other grievances, the commons 
remonstrated in a conference with the upper house, but 
with little immediate effect." They made a more re- 
fa commons' Journals, p. 156, &c.; /octo; consequently become incapable of 
FftrL Hist 1028 ; Carte, t34. being witnesses, of suing for their debts, 

i 1 Jac. L c. 13. &c. Neal, 428. But the courts of law 

^ By one of these canons, all persons disregarded these ipso facto ezcommuni- 
affirming any of the thirty-nine articles cations. 

to be erroneous are excommunicated ipto ™ Somers Tracts, ii. 14 \ Joxaoai^ 
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•markable effort in attacking some public mi8cliie& of 
a temporal nature, which, though long the theme of 
genereJ murmurs, were closely interwoven with the 
ancient and undisputed prerogatives of the crown. 
Complaints were uttered, and innovations projected, by 
the commons of 1604, which Elizabeth would have met 
with an angry message, and perhaps visited with punish- 
ment on the proposers. J ames, however, was not entirely 
averse to some of the projected alterations, from which 
he hoped to derive a pecuniary advantage. The two 
principal grievances were purveyance and the incidents 
of military tenure. The former had been restrained by 
not less than thirty-six statutes, as the commons assert 
in a petition to the king; in spite of which the im- 
pressing of carts and carriages, and the exaction of 
victuals for the king's use, at prices far below the true 
value, and in quantity beyond what was necessary, con- 
tinued to prevail under authority of commissions from 
the board of green cloth, and was enforced, in case 
of demur or resistance, by imprisonment under their 
warrant. The purveyors, indeed, are described as 
living at free quarters upon the country, felling woods 
without the owners' consent, and commanding labour 
with little or no recompence." Purveyance was a very 
ancient topic of remonstrance ; but both the inadequate 
revenues of the crown, and a supposed dignity attached 
to this royal right of spoil, had prevented its abolilion 
from being attempted. But the commons seemed still 
more to trench on the pride of our feudal monarchy 
when they proposed to take away guardianship in 
chivalry ; that lucrative tyranny, bequeathed by Norman 
conquerors, the custody of every military tenant's estate 
until he should arrive at twenty-one, without accounting 
for the profits. This, among other grievances, was re- 
ferred to a committee, in which Bacon took an active 
share. They obtained a conference on this subject with 

235, 238 ; Pftrl. Hist 1067. It is here desired the house to confer on the sub- 
said that a bill restraining excommuni- Ject with the convocation, which they 
cations passed into a law, which does not Justly deemed unprecedented, and dero- 
appear to be true, though James him« gatory to their privileges; but offered to 
self had otjected to their frequency. I confer with the bishops, as lords of par- 
cannot trace such a bill in the journals liament Journals, 173. 
beyond the committee, nor is it in the " Bacon's Works, L e24; Journals, 
statute-lfook. The fact is, that the king 190,215. 

I 
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tlie lords, who refused to agree to a bill for taking 
guardianship in chivalry away, but offered to join in a 
petition for that purpose to the king, since it could 
not be called a wrong, having been patiently endured 
by their ancestors as well as 'themselves, and being 
warranted by the law of the land. In the end the lords 
advised to drop the matter for the present, as somewhat 
unseasonable in the king's first parliament.*' 

In the midst of these testimonies of dissatisfaction with 
the civil and ecclesiastical administration^ the house of 
commons had not felt much willingness to greet the 
new sovereign with a subsidy. No demand had been 
made upon them, far less any proof given of the king's 
exigencies ; and they doubtless knew by experience that 
an obstinate determination not to yield to any of their 
wishes would hardly be shaken by a liberal grant of 
money. They had even passed the usual bill granting 
tonnage and pounds^e for life, with certain reservations 
that gave the court offence, and which apparently they 
afterwards omitted. But there was so little disposition 
to do anything farther, that the king sent a message to 
express his desire that the commons would not enter 
upon the business of a subsidy, and assuring them that 
he would not take unkindly their omission. By this 
artifice, which was rather transparent, he avoided the 
not improbable mortification of seeing the proposal 
rejected.^ 

The king's discontent at the proceedings of this 
session, which he seems to have rather strongly 
expressed in some speech to the commons that ^Kon 
has not been recorded,** gave rise to a very re- Jj^^*"*' 
markable vindication, prepared by a committee ^ 
at the house's command, and entitled * A Form of 
Apology and Satisfaction to be delivered to his Majesty,' 
though such may not be deemed Ihe most appropriate 
title. It contains a full and pertinent justification of all 
those proceedings at which James had taken umbrage, 
and asserts, witii respectful boldness and in explicit 
language, the constitutional rights and liberties of parlia- 
ment. If the English monarchy had been reckoned as 
absolute under the FLantagenets and Tudors as Hume 



« CommoiiB' JottTDAls, 150, &c P Ibid. 246. *l Ibid. 230. 
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has endeavoured to make it appear, the commons of 
1604 must have .made a surprising advance in their 
notions of freedom since the king's accession. Adverting 
to what they call the misinformation openly delivered to 
his majesty in three things ; namely, that their privileges 
were not of right, hut of grace only, renewed every 
parliament on petition ; that they are no court of record, 
nor yet a court that can command view of records ; that 
the examination of the returns of writs for knights and 
burgesses is without their compass, and belonging to the 
chancery : assertions, they say, " tending directly and 
apparently to the utter overthrow of the very funda- 
mental privileges of our house, and therein of the rights 
and liberties of the whole commons of your realm of 
England, which they and their ancestors, from time 
immemorial, have undoubtedly enjoyed under your 
majesty's most noble progenitors;" and against which 
they expressly protest, as derogatory in the highest 
degree to the true dignity and authority of parliament, 
desiring " that such their protestations might be re- 
corded to all posterity;" they maintain, on the con- 
trary, *' 1. That their privileges and liberties are their 
right and inheritance, no less than their very lands and 
goods; 2. That they cannot be withheld from them, 
denied, or impaired, but with apparent wrong to the 
whole state of the realm ; 3. That their making request, 
at the beginning of a parliament, to enjoy their privilege, 
is only an act of manners, and does not weaken their 
right ; 4. That their house is a court of record, and has 
been ever so esteemed ; 5. That there is not the highest 
standing court in this land that ought to enter into com- 
petition, either for dignity or authority, with this high 
court of parliament, which, with his majesty's royal 
assent, gives law to other courts, but from other courts 
receives neither laws nor orders ; 6. That the house of 
commons is the sole proper judge of return of all such 
writs, and the election of all such members as belong 
to it, without which the feedom of election were not 
entire." They aver that in this session the privileges 
of the house have been more universally and dan- 
gerously impugned than ever, as they supjwse, since the 
beginnings of parliaments. That, in regard to the late 
gueen's sex and age, and much ];aore upon care to avoid 
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all trouble, which by wicked practice might have been 
drawn to impeach the quiet of his majesty's right in the 
succession, those actions were then passed over which 
they- hoped in succeeding times to redress and rectify ; 
whereas, on the contrary, in this parliament, not pri- 
vileges, but the whole freedom of the parliament and 
realm, had been hewed from them." ** What cause," 
they proceed, " we, your poor commons, have to watch 
over our privileges, is manifest in itself to all men. The 
prerogatives of princes may easily and do daily grow. 
The privileges of the subject are for the most part at an 
everlasting stand. They may be by good providence 
and care preserved ; but, being once lost, are not re- 
covered but with much disquiet." They then enter in 
detail on the various matters that had arisen during the 
session, — the business of Goodwin's election, of Shirley's 
arrest, and some smaller matters of privilege to which 
my limits have not permitted me to allude. " We 
thought not," speaking of the first, *'that the judges' 
opinion, which yet in due place we greatly reverence, 
being delivered what the common law was, which 
extends only to inferior and standing courts, ought to 
bring any prejudice to this high court of parliament, 
whose power, being above the law, is not founded on the 
common law, but have their rights and privileges pecu- 
liar to themselves." They vindicate their endeavours to 
obtain redress of religious and public grievances : " Your 
majesty would be misinformed," they tell him, " if any 
man should deliver that the kings of England have any 
absolute power in themselves, either to alter religion, 
which God defend should be in the power of any mortal 
man whatsoever, or to make any laws concerning the 
same, otherwise than ajs in temporal causes, by consent 
of parliament. We have and shall at all times by our 
oaths acknowledge that your majesty is sovereign lord 
and supreme governor in both." ' Such was the voice 
of the English commons in 1604, at the commencement 
of that great conflict for their liberties which is measured 

' Pari. Hist. 1030, from Petyt's Jus ignorant of it It is jnst alluded to by 

Parliamentafinm, the earliest book, as iieir Bapin. 

as I know, where this important docu- It was remarked that the attendance 

ment is preserved. The entry on the of members in this session was more fre. 

Journals, p. 243, contains only the first quent than had ever been known, so tliat 

paragraph. Hume and Carte have been firesh seats were required. Jc)^xn^a\&A^^■• 

^1 
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by the lime of the boucie of Stnart, But it is Bot certain 
that this apology was ever delivered to the king, though 
he ^eems to allude to it iu a letter written to one of his 
ministers about the same time.* 

The ne^t session, which is remarkable on account of 
geagion the conspiracy of some desperate men to blow 
1905. both houses of parliament with gunpowder 

on the day of tlieir meeting, did not produce much 
worthy of our notice. A bill to regulate, or probably to 
suppress, purveyauce was thrown out by the lordis. The 
commons sent up another bill to the same effect, which 
the upper house rejected without discussion, by a rule 
then perhaps first established, that the same bill could 
not be proposed twice in one session.' They voted a 
liberal subsidy, which the king, who had reigned three 

* " lly &t11iftil 3, mdb is now my mto- Poimdage, yee of the Upper House must 

fiortone, as I m«9t to« for this time se9re- oat of yom have and Discretion be^ 

tary to the devil in answering your lettem ita(;ain, or otherwise they will in this, 

directed unto him. That the entering as in all things else that concern mee, 

now into the matter <tf the snheidyshonld wradi both me and all my Posterity, 

be deferred until the oouBcirs next meet- Yee may impart thia to little 10 and 

ing with me, I think no ways convenient, bigg ScdTolk, And so Farewell from my 

especially for three reasons. First, ye see Wildemesse, wch I had rather live in 

it baa bin ahready longest delayd of any (aa God shall Jndg^ mee) like an Her- 

4UBg, and yet yee see the lower honse mite in this Forrest, tben be a King 

are ever the longer the further frtnn it ; over snch a People as the pack of Puri- 

and (as in every thing that concerns mee) tans are that over-rules the lov^er-bouse. 

delxty of time does never turn them to- J. R." 

' wwrds m«e, but, by the contrary, every (MS. penes aotorem.) 

hour breedeth a new trick of contradiction I cannot teU who is addressed in this 
amongst them, and every day produces letter by the numeral 3 ; perhaps the earl 
new matter of sedition, so fertile are of Dunbar. By 10 we must doubtleaa 
their brains iu ever buttering forth ve- understand Salisbury, 
nome. Next, the Parlt is now so very t ParL Hist. Journals, 274, 218, Jec 
near an end, as this matter can suffer no In a conference with the lords on this 
longer delay. And thirdly, if this be bill, Mr. Hare, a member, spoke so 
not granted unto before they receive my wannly as to give their lordships offence 
answer unto their petition, it needs never and to incur some reprehension. "You 
to be moved, for iVe will of man or would have thought," says ISr Thomas 
«Dgel cannot devise a pleasing answer to Hoby, " that Hare and Hyde represented 
their proposition, except I should pull two ^bunes of the people." Sloane MSS. 
the crown not only from my own head, 4161. But the commons resented this 
but also from the head of all those that infringement on their privileges, and, 
shall succeed unto mee, and lay it down after voting that Mr. Hare did not err 
at their feet And that freedom of utter- in his employment in the committee 
big my thoughts, which no extremity, with the lords, seat a messsge to inform 
strait, nor peril of my life could ever be^ the other house of their vote, and to re- 
reave mee of in time past, shall now quest that they would " forbear hereafter 
remain with mee as long as the soul any taxations and reprehensions in 
shall with the body. And aa for the thehr confeien<^" Journals, Feb. 20 
Reservations of the Bill of Tonoage and and 22. 
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years without one, had just cause to require. For though 
he had concluded a peace ivith Spain soon after his 
accession, yet the late queen had left a debt of 400,000^., 
and other charges had fallen on the crown. But the 
bill for this subsidy lay a good while in the house of 
commons, who came to a vote that it should not pass till 
their list of grievances was ready to be presented. No 
notice wa« taken of these till the next session, beginning 
in November, 1606, when the king returned an answer 
to* each of the siatteen articles in which matters of 
grievance were alleged. Of these the greater part refer 
to certain grants made to particular persons in the nature 
of monopolies ; the king either defending these in his 
answer, or remitting the parties to the courts ^^^^ 
of law to try their legality. The principal Scotland 
business of this third session, as it had been 
of the last, was James's favourite scheme of a perfect 
union between England and Scotland. It may be 
collected, though this was never explicitly brought 
forward, that his views eixtended to a le^slative incor-- 
poration." But in all the speeches on this subject, and 
especially his own, there is a want of distinctness as to 
the object proposed. He dwells continually upon the 
advantage of unity of laws, yet extols those of England as 
the best, which fiie Scots, as was evident, had no incli^ 
nation to adopt. Wherefore then was delay to be 
imputed to our English parliament, if it waited for that 
of the sister kingdom ? And what steps were recom- 
mended towards this measure that the commons can be 



■ Journals, 316. 

An acnte historlcat critie doubts 
whether James aimed &t an union of 
legislatures, though suggested by Bacon. 
Laing's Hist of Scotland, iiL 17. It is 
certain that his own speeches on the sub- 
ject do not mention this ; nor do I know 
that it wa« ever distinctly brought for- 
ward by the government; yet it Is hard 
to see how the incorporation could have 
been complete without it. Bacon not 
only contemplates the formation of a 
single parliament, but the alterations 
necessary to give it effect, vol. i. p. 638 ; 
suggesting that the previous commission 
of lords of articles might be adopted for 
some, though not for all, purposes. This 



of itself was a sufllcient justification for 
the dilatoriness of the English parliament. 
Nor were the common lawyers who sat 
in the house much better pleased with 
Bacon's schemes for remodellbig all our 
laws. See his speech, vol. f. p. 654, for 
naturalizing the ante-natL In this he 
asserts the kingdom not to be fully 
peopled ; " the territories of France, 
Italy, Flanders, and some parts of Ger- 
many, do in equal space of ground bear 
And contain a far greater quantity of 
people, if they were mustered by the 
poll ; " and even goes on to assert the 
population to have been more consider- 
able under the heptarchy. 
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said to have declined, except only the naturalization of 
the ante-nati, or Scots bom before the king's accession to 
our throne, which could only have a temporary effect? * 
Yet Hume, ever prone to eulogize this monarch at the 
expense of his people, while he bestows merited praise 
on his speech in favour of the tinion, which is upon the 
whole a weU-written and judicious performance, charges 
the parliament with prejudice, reluctance, and obstinacy. 
The code, as it may be called, of international hostility, 
those nimierous statutes treating the northern inhabitants 
of this island as foreigners and enemies, were entirely 
abrogated. And if the conmions, while both the theory 
of our own constitution was so unsettled, and its practice 
so full of abuse, did not precipitately give in to schemes 
that might create still further difficulty in all questions 
between the crown and themselves, schemes, too, which 
there was no imperious motive for carrying into effect 
at that juncture, we may justly consider it agf an 
additional proof of their wisdom and public spirit. 
Their slow progress, however, in this favourite measure, 
which, though they could not refuse to entertain it, 
they endeavoured to defeat by interposing delays and 
impediments, gave much offence to the king, which 
he expressed' in a speech to the two houses, with the 
haughtiness, but not the dignity, of Elizabeth. He 
threatened them to live alternately in the two king- 
doms, or to keep his court at York ; and alluded, with 

* It was held by twelve Judges out of after laws, and it is in vigour wfa^ laws 

fourteen. In Calvin's case, that the post- are appended and have not had their 

nati, or Scots bom after the king's acces- force." Id. 596. So lord Coke : What- 

sion, were natural sutt)^^ of the king of soever is due by the law or oonstitution 

England. This is laid down, and trre- of man may be altered; but natural 

sistibly demonstrated by Coke, then legiance or obedience of the sutject to 

chief justice, with his abundant legal the sovereign cannot be altered; eigo, 

learning. State Trials, vol. ii. 559. natural legiance or obedience to the sove- 

It may be observed that the high- reign is not due by the law or constitu- 

flying creed of prerogative mingled itself tionofman." 652. 

intimately with this question of natural- There are many doubtful positions 

ization ; which was much argued on the scattered through the Judgment in this 

monarchical principle of personal alle- &mous case. Its surest basis is the long 

glance to the sovereign, as opposed to the series of precedents, evincing that the 

half-republican theory that lurked in the natives of Jersey, Guernsey, Calais, and 

contrary proposition. " Allegiance," says even Normandy and Guienne, while these 

lord Bacon, "is of a greater extent and countries appertained to the kings of 

dimension than laws or kingdoms, and England, though not in right of its 

cannot consist by the laws merely, be- crown, were never reputed aliens, 
cause it began before laws ; it continueth 
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peculiar acrimony, to certain speeches made in the 
house, wherein probably his own fame had not been 
spared J " I looked," he says, "for no such fruits at 
your hands, such personal discourses and speeches, 
which, of all other, I looked you should avoid, as not 
beseeming the gravity of your assembly. I am your 
king ; I am placed to govern you, and shall answer for 
your errors ; I am a man of flesh and blood, and have 
my passions and affections as other men ; I pray you do 
not too fer move me to do that which my power may 
tempt me unto." ' 

It is most probable, as experience had shown, that such 
a demonstration of displeasure from Elizabeth continual 
would have ensured the repentant submission of 
the commons. But, within a few years of the crowned* 
most unbroken tranquillity, there had been one commons, 
of those changes of popular feeling which a government 
is seldom observant enough to watch. Two springs had 
kept in play the machine of her administration, affection 
and fear ; attachment arising from the sense of dangers 
endured, and glory achieved, for her people, tempered, 
though not subdued, by the dread of her stem courage 
and vindictive rigour. For James not a particle of loyal 
affection lived in the hearts of the nation, while his 
easy and pusillanimous, though choleric, disposition had 
gradually diminished those sentiments of apprehension 
which royal frowns used to excite. The commons, after 
some angry speeches, resolved to make known to the 
king, through the speaker, their desire that he would 
listen to no private reports, but take his information of 
the house's meaning from themselves ; that he would give 
leave to such persons as he had blamed for their speeches 



y The house had lately expelled sir 
Christopher Pigott for reflecting on the 
Scots nation in a speech. Jonmals, 13th 
Feb. 1607. 

' Commons' Journals, 366. 

The Journals are Ml of notes of these 
long discussions about the union in 1604, 
1606, 1607, and even 1610. It is easy 
to perceive a Jealousy that the preroga- 
tive by some means or other would be 
the gainer. The very change of name 
to Great Britain was otjected to. One 
said, we cannot legislate for Great Bri- 



tain: p. 186. Another, with more asto- 
nishing sagacity, feared that the king 
might succeed, by what the lawyers call 
remitter, to the prerogatives of the British 
kings before Julius Caesar, which would 
supersede Magna Gharta: p. 185. 

James took the title of King of Great 
Britain in the second year of his reign. 
Lord Bacon drew a well-written procla- 
mation on that occasion. Bacon, i. 621 ; 
Rjrmer, xvi. 603. But it was, not long 
afterwards, abandoned. 
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to clear tliemselyes in his hearing ; and that he wonld 
by some gracious message make known his intention 
that they should deliver ^eir opinions with fall liberty, 
and without fear. The speaker next day communicated 
a slight but civil answer he had received from the 
king, importing his wish to preserve their privileges, 
especially that of liberty of speech.* This, however, 
did not prevent his sending a message a few days 
afterwards, commenting on .tiieir debates, and on some 
clauses they had introduced into the bill for the abolition 
of all hostile laws.^ And a petition having been prepared 
by a committee under the house's direction for better 
execution of the laws against recusants, the speaker, on 
its being moved that the petition be read, said that his 
majesty had taken notice of the petition as a thing 
belonging to himself, concerning which it was needless 
to press him. This interference provoked some members 
to resent it as an infringement of their liberties. The 
speaker replied th^.t there were many precedents in the 
late queen s time where she had resti-ained the house 
from meddling in politics of divers kinds. This, as a 
matter of fact, was too notorious to be denied. A motion 
was made for a committee "to search for precedents 
of ancient as ' well as later times that do concern any 
messages fix)m the sovereign magistrate, king or queen 
of this realm, touching petitions offered to the house 
of commons." The king now interposed by a second 
message, that, though the petition were such as the like 
had not been read in the house, and contained matter 
whereof the house could not properly take knowledge, 
yet, if they thought good to have it read, he was not 
against the reading. And the commons were so well 
satisfied with this concession, that no further proceedings 
were had ; and the petition, says the Journal, was at 
length, with general liking, agreed to sleep. It con- 
tained some strong remonstrances against ecclesiastical 
abuses, and in favour of the deprived and silenced 
puritans, but such as the house had often before in 
various modes brought forward." 

The ministry betrayed, in a still more pointed manner, 
their jealousy of any^ interference on the part of the 

• Commons' Journals, p. 3Y0, b P. Sit. P. 384. 
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commons with the conduct of public affairs in a business 
of a different nature. The pacification concluded with 
Spain in 1604, very much against the general wish,** 
had neither removed all grounds of dispute between the 
governments, nor allayed the dislike ,of the nations. 
Spain advanced in that age the most preposterous claims 
to an exclusive navigation beyond the tropic, and to the 
sole possession of the American continent; while the 
English 'merchants, mindful of the lucrative adventures 
of the queen's reign, could not be restrained from tres- 
passing on the rich harvest of the Indies by contraband 
and sometimes piratical voyages. These conflicting 
interests led of course to mutual complaints of maritime 
tyranny and fraud ; neither likely to be ill-founded, 
where the one party was as much distinguished for the 
despotic exercise of vast power, as the other by boldness 
and cupidity. It was the prevailing bias of the king's 
temper to keep on friendly terms with Spain, or rather 
to court her with undisguised and impolitic partiality.* 
But this so much thwarted the prejudices of his subjects, 
that no part, perhaps, of his administration had such a 
disadvantageous effect on his popularity. The merchants 
presented to the commons, in this session of 1607, a 
petition upon the grievances they sustained from Spain, 
entering into such a detail of alleged cruelties as was 
likely to exasperate that assembly. Nothing, however, 
was done for a considerable time, when, after receiving 
the report of a committee on the subject, the house 
prayed a conference with the lords. They, who acted 
in this and the preceding session as the mere agents of 
government, intimated in their reply that they thought 
it an imusual matter for the commons to enter upon, 
and took time to consider about a conference. After 

d Jamett entertained the strange notion minister, are said to have been favourable 

that the war with Spain ceased by his to peace. Id. 938. 

accession to the throne. By a proclama- * Win wood, voL ii. p. 100, 153, kc ; 

tion dated 23rd June, 1603, he pennits Birch's Negotiations of Edmondes. If 

his suttJects to keep such ships as had we may believe sir Charles Cornwallis, 

been captnred by them before the 24th our ambassadoi' at Madrid, " England 

April, but orders all taken since to be never lost such an opportunity of win* 

restored to the owners. Rymer, xvi. 616. ning honour and wealUi as by relinquish- 

He ha!d been used to call the Dutch ing the war." The Spaniards were 

rebels, and was probably kept with diflS- asttmished how peace could have been 

culty by Cecil from displaying his par- obtained m such advantageous condi- 

tlality still more outrageously. Carte, tions. Winwood, p. 15. 
iil 114. All the council, except this 
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some delay this was granted, and sir Francis Bacon 
reported its result to the lower house. The earl of 
Salisbury managed the conference on the part of the 
lords. The tenor of his speech, as reported by Bacon, 
is very remarkable. After discussing the merits of 
the petition, and considerably extenuating the wrongs 
imputed to Spain, he adverted to the circumstance of 
its being presented to the commons. The crown of 
England was invested, he said, with an absolute power 
of peace and war ; and inferred, from a series of prece- 
dents which he vouched, that petitions made, in parlia- 
ment, intermeddling with such matters, had gained little 
success ; that great inconveniences must follow from the 
public debate of a king's designs, which, if they take 
wind, must be frustrated ; and that, if parliaments have 
ever been made acquainted with matter of peace or war 
in a general way, it was either when the king and 
council conceived that it was material to have some 
declaration of the zeal and affection of the people, or 
else when they needed money for the charge of a war, 
in which case they should be sure enough to hear of it ; 
that the lords would make a good construction of the 
commons* desire, that it sprang from a forwardness to 
assist his majesty's future resolutions, rather than a 
determination to do that wrong to his supreme power 
which haply might appear to those who were prone to 
draw evil inferences *from their proceedings. The earl 
of Northampton, who also bore a part in this conference, 
gave as one reason among others why the lords could 
not concur in forwarding the petition to the crown, that 
the composition of the house of commons was in its first 
foundation intended merely to be of those that have 
their residence and vocation in the places for which 
they serve, and therefore to have a private and local 
wisdom according to that compass, and so not fit to 
examine or determine secrets of state which depend 
upon such variety of circumstances; and although he 
acknowledged that there were divers gentlemen in the 
house of good capacity and insight into matters of state, 
yet that was the accident of the person, and not the 
intention of the place ; and things were to be taken in 
the institution, and not in the practice. iTie commons 
seem to have acquiesced in this rather contemptuous 
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treatment. Several precedents indeed might have been 
opposed to those of the earl of Salisbuiy, wherein the 
commons, especially imder Bichard II. and Henry VI., 
had assumed a right of advising on matters of peace and 
war. But the more recent usage of the constitution did 
not warrant such an interference. It was, however, 
rather a bold assertion that they were not the proper 
channel through which public grievances, or those of so 
large a portion of the community as the merchants, 
ought to be represented to the throne.' 

During the interval of two years and a half that 
elapsed before the commencement of the next impositions 
session, a decision had occurred in the court of JfJ^^J^JJ^ 
exchequer which threatened the entire over- coMcntof^ 
throw of our constitution. It had always been partiament. 
deemed the indispensable characteristic of a limited 
monarchy, however irregular and inconsistent might be 
the exercise of some prerogatives, that no money could 
be raised from the subject without the consent of the 
estates. This essential principle was settled in England, 
after much contention, by the statute entitled Confirmatib 
Chartarum, in the 25th year of Edward I. More com- 
prehensive and specific in its expression than the Great 
Charter of John, it abolishes all aids, tasks, and prises, 
unless by the common assent of the realm, and for the 
common profit thereof, saving the ancient aids and prises 
due and accustomed;" the king explicitly renouncing 
the custom he had lately set on wool. Thus the letter 
of the statute and the history of the times conspire to 
prove that impositions on merchandise at the ports, to 
which alone the word prises was applicable, could no 
more be levied by the royal prerogative after its enact- 
ment, than internal taxes upon, landed or moveable pro- 
perty, known in that age by the appellations of aids and 
tallages. But as the former could be assessed with 
great ease, and with no risk of immediate resistance, 



f Bacon, i. 663 ; Journals, p. 341. Carte 
says, on the authority of the French am- 
bassador's despatches, that the ministry 
secretly put forward this petition of the 
commons in order to frighten the Spanish 
court into making compensation to the 
merchants, wherein they succeeded': iii. 
766. This is rendered very improbable 



by Salisbury's behaviour. It was Carte's 
mistake to rely too much on the de- 
spatches he was permitted to read in the 
I>^p6t des Affaires Etrang^res; as if an 
ambassador were not liable to be deceived 
by rumours in a coimtry of which he has 
in general too little knowledge to correct 
them. 
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and especially as certain ancient customs were preserved 
by the statute,^ so that a train of fiscal ofiicers, and a 
scheme of regulations and restraints upon the export and 
import of goods became necessary, it was long before 
the sovereigns of this kingdom could be induced con- 
stantly to respect this part of the law. Hence several 
remionstrances from the commons under Edward III. 
against the maletolts or unjust exactions upon wool, by 
which, if they did not obtain more than a promise of 
effectual redress, they kept up their claim, and per- 
petuated the recognition of its justice, for the s€fcke of 
posterity. They became powerfal enough to enforce it 
imder Bichard II., in whose time there is little clear 
evidence of illegal impositions ; and from the accession 
of the house of Lancaster it is undeniable that they 
ceased altogether. The grant of tonnage and poundi^e 
for the king's life, which from the time of Henry V. was 
made in the first parliament of every reign, might per- 
haps be considered as a tacit compensation to the crown 
for its abandonment of these irregular extortions. 

Henry VII., the most rapacious, and Henry VIII., the 
most despotic, of English monarchs, did not presume to 
violate this acknowledged right. The first who had 
again recourse to this means of enhancing the revenue 
was Mary, who, in the year 1667, set a duty upon cloths 
exported beyond seas, and afterwards another on the 
importation of French wines. The former of those was 
probably defended by arguing that there was already a 
duty on wool ; and if cloth, which was wool manufac- 
tured, could pass free, there would be a fraud on the 
revenue. The merchants, however, did not acquiesce 
in this arbitrary imposition, and, as soon as Elizabeth's 
accession gave hopes of a restoration of English govern- 
ment, they petitioned to be released from this burthen. 
The question appears, by a memorandum in Dyer's 

S There was a duty on wool, wool- took place in 1610, a record was dis- 

fells, and leather, called m&gna, or some- covered of 3 Edw. I., proving it to have 

times antiqua costuma, which is said in been granted par tons les granntz del 

I>^r to have been by prescription, and realme, par la pri^re des conranes des 

by the barons in Bates's case to have been marchants de tont Engleterre. Hale, 146. 

imposed by the king's prerogative. As The prisage of wines, or dnty of two tons 

this existed before the 26th Edward I., from every vessel, is considerably more 

It is not very material whether it were ancient ; bat how the crown came by 

so imposed or granted by parliament, this right does not appear. 
During the discussion, however, which 
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Beports, to have been extra-judicially referred to the 
judges, unless it were rather as assistants to the privy 
council that their opinion was demanded. This entry- 
concludes abruptly, without any determination of the 
judges.** But we may presume that, if any such had 
heen given in favour of the crown, it would have been 
made public. And that the majority of the bench would 
not have favoured this claim of the crown, we may 
strongly presume from their doctrine in a case of the 
same description, wherein they held the assessment of 
treble custom on aliens for violation of letters patent to 
be absolutely against the law.* The administration, 
however, would not release this duty, which continued 
to be paid imder Elizabeth. She also imposed one upon 
sweet wiijes. We read of no complaint in parliament 
against this novel taxation; but it is alluded to by 
Bacon in one of his tracts during the queen's reign, as a 
grievance alleged by her enemies. He defends it, as 
Lidd only on a foreign merchandise, and a delicacy which 
might be forborne.'' But, considering Elizabeth's un- 
willingness to require subsidies from 3ie commons, and 
the rapid increase of foreign trafiBc during her reign, it 
might be asked why she did not extend these duties to 
other commodities, and secure to herself no trifling 

h Dyer, foL 165. An argument of tlie in tlie exchequer, l Eliz., and argued 
great lawyer Plowden in this case of the several times in the presence of all the 
queen's increasing the duty on cloths is Judges. Eight were of opinion against 
in the British Museum, Hargrave MSS. the letters patent, among whom Dyer 
32, ajKl seems, as far as the difficult and Catltn, chief justices, as well for the 
handwriting permitted me to Judge^ ad- principal matter of restraint in the land- 
verse to the prerogative. ing of mahoisies at the will and pleasure 

. i This case I have had the good fortune of the merchants, for that it was against 

to discover in one of Mr. Hargrove's the laws, statutes, and customs of the 

MSS. in the Museum, 132, foL 66. It realm. Magna Charta, c. 30^ 9 £. 3; 14 

is in the handwriting of chief justice K 3 ; 26 E. 3, c. 2 ; 21 E. 3 ; 28 K 3 ; 2 

Hyde (temp. Car. I.), who has written B. 2, c. 1, and others; as also in the 

in the margin, '* This is the report of a assessment of treble custom, vikick t< 

case in my lord Dyer's written original, merely agaimt the lav; also the prohibi- 

but is not in the printed books." The tion above said was held to be private, 

reader wiU judge for himself why it was and not public. But baron Lake e contra, 

omitted, and why the entry of the former and Browne J. censuit deliberandum, 

case breaks off so abruptly. " Philip And after, at an after meeting the same 

and Mary granted to the town of South- Easter tenn at Seijeants' Inn, it was re- 

amptoa that all malmsy wines should be solved as above. And after by parlia- 

landed at that port under penalty of pay- ment, 5 Elis., the patent was confirmed 

ing treble custom. Some merchants of and afBrmed against aliens." 

Venice having landed wines elsewhere, k Bacon, i. 521. 
an information was brought against them 
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annual revenue. What answer can be given, except 
that, aware how little any unparliamentary levying of 
money could be supported by law or usage, her ministers 
shunned to excite attention to these innovations, which 
wanted hitherto the stamp of time to give them pre- 
scriptive validity ? " 

James had imposed a duty of five shillings per hun- 
dredweight on currants, over and above that of two 
shillings and sixpence, which was granted by the statute 
of tonnage and poundage." Bates, a Turkey merchant, 
having refused payment, an information was exhibited 
against him in the exchequer. Judgment was soon 
given for the crown. The courts of justice, it is hardly 
necessary to say, did not consist of men conscientiously 
impartial between the king and the subject ; some cor- 
rupt with hope of promotion, many more fearful of 
removal, or awe-struck by the frowns of power. The 
speeches of chief baron Fleming, and of baron Clark, 
the only two that are preserved in Lane's Reports, con- 
tain propositions still worse than their decision, and 
wholly subversive of all liberty. " The king's power," 
it was said, " is double — ordinary and absolute ; and 
these have several laws and ends. That of the ordinary 
is for the profit of particular subjects, exercised in ordi- 
nary courts, and called common law, which cannot be 
changed in substance without parliament. The king's 
absolute power is applied to no particular person's bene- 
fit, but to the general safety ; and this is not directed by 
the rules of common law, but more properly termed 
policy and government, varying according to his wisdom 
for the common good ;. and all things done within those 
rules are lawful. The matter in question is matter of 
state, to be ruled according to policy by the king's ex- 
traordinary power. All customs (duties so called) are 
the effects of foreign commerce ; but all affairs of com- 
merce and all treaties with foreign nations belong to the 
king's absolute power ; he therefore who has power over 

™ Hale's Treatise on the Costoms, patent, setting a duty of six shillings 
part 3 ; in Hargrave's Collection of and eightpence a pound, in addition to 
Law Tracts. See also the pre&ce by twopence already payable, on tobacco; 
Hargrave to Bates's case, in the State intended, no doubt, to operate as a pro- 
Trials, where this most important ques- hibition of a drug ^he so much hated, 
tion is leaniedly argued. Bymer, xvi. 602. 

° He bad previously published letters 



James I. REMONSTRANCES OF THE COMMONS. 



319 



the cause, must have it also over the efrect. The sea- 
ports are the king's gates, which he may open and shut 
to whom he pleases." The ancient customs on wine 
and wool are asserted to have originated in the king's 
absolute power, and not in a grant of parliament; a 
point, whether true or not, of no great importance, if it 
were acknowledged that many statutes had subsequently 
controlled this prerogative. But these judges impugned 
the authority of statutes derogatory to their idol. That 
of 45 E. 3, c. 4, that no new imposition should be laid 
on wool or leather, one of them maintains, did not bind 
the king's successors; for the right to impose such 
duties was a principal part of the crown of England, 
which the king could not diminish. They extolled the 
king's grace in permitting the matter to be argued, com- 
menting at the same time on the insolence shown in 
disputing so undeniable a claim. Nor could any judges 
be more peremptory in resisting an attempt to overthrow 
the most established precedents than were these barons 
of king James's exchequer in giving away those fuifda- 
mental liberties which were the inheritance of every 
Englishman." 

The immediate consequence of this decision was a 
book of rates, published in July, 1608, under the autho- 
rity of the great seal, imposing heavy duties upon almost 
All merchandise.^ But the judgment of the court of 
exchequer did not satisfy men jealous of the crown's 
encroachments. The imposition on currants had been 
already noticed as a grievance by the house of commons 
in 1 606. But the king answered, that the question was 
in a course for legal determination; and the commons 
themselves, which is worthy of remark, do not appear 
to have entertained any clear persuasion that the impost 
was contrary to law.^i In the session, however, ^^^^^ 
which began in February, 1610, they had ac- strances 
quired new light by sifting the legal authorities, JSlSonski 
and, instead of submitting their opinions to the aession of 
courts of law, which were in truth little worthy 
of such deference, were the more provoked to remonstrate 

o state Trials, ii 371. ceasore, on pain of his displeasure." State 

P Hale's Treatise on the Customs. Trials, 481. 

These were perpetual, to be for ever ^ Journals, 295, 297. 
hereafter paid to the Ung and his 8uc> 
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against the novel usurpation those servile men had en- 
deavoured to prop up. Lawyers, as learned probably 
as most of the judges, were not wanting in their ranks. 
The illegality of impositions was shown in two elaborate 
speeches by Hakewill and Yelverton.' And the country 
gentlemen, who, though less deeply versed in prece- 
dents, had too good sense not to discern that the next 
step would be to levy taxes on their lands, were de- 
lighted to find that there had been an old English con- 
stitution not yet abrogated, which would bear them out 
in their opposition. When the king therefore had inti- 
mated by a message, and afterwards in a speech, his 
command not to enter on the subject, couched in that 
arrogant tone of despotism which this absurd prince 
affected,* they presented a strong remonstrance against 
this inhibition ; claiming as an ancient, general, and 
undoubted right of parliament to debate freely all mat- 
ters which do properly concern the subject; which 
freedom of debate being once foreclosed, the essence of 
the liberty of parliament is withal dissolved. For the 
judgment given by the exchequer, they take not on them 
to review it, but desire to know the reasons whereon it 
was grounded; especially as it was generally appre- 
hended that the reasons of that judgment extended much 
farther, even to the utter ruin of the ancient liberty of 
this kingdom, and of the subjects' right of property in 
their lands and goods."' ** The policy and constitution 

' Mr. Hafeewill's speech, though long, Tracts, p. xxx., &c It seems to have 
will repay the diligent reader's trouble, been chiefly as to exportation of com. 
as being a very luminous and masterly ■ Aikin's Memoirs of James I., i. 350. 
statement of this great argument State This speech Justly gave offence. " The 
Trials, ii. 40t. The extreme inferiority 21st of this present (May, 1610)," says 
of Bacon, who spstained the cause of a correspondent of sir Ralph Wlnwood, 
imrogative. must be apparent to every , " he noade another speech to both the 
one. Id. 345. Sir John Davis makes houses, but so little to their satisfaction 
somewhat a better defence; his argument that I hear it bred generally much dis- 
is, that the king may lay an embargo on comfort to see onr monarchical power 
tnde, so as to prevent it entirely, and and royal prerogative strained so high, 
0(ni8eqaeBtly may annex conditions to It and made so transcendent every way, that, 
Id. 399; But to this it was answered, if the practice should follow the positionB, 
that the king can only lay a temporary we are not likely to leave toonrsnoceflnn 
embargo, for the sake of some public that freedom we received from our fore- 
good, not prohibit foreign trade alto- fathers ; nor make account of anything 
gether. we have longer than they list that 

▲9 to the king's prerogative of reatraiii- govern." Winwood, iii; 17s. The traces 

ing foreign trade, see extracts from of this discontent appear in short notes 

Hale's MS. Treatise de Jure Corome, in of the debate. Jounuils, p, 43a. 

Hargrave's Preface to Collection of Law t JoQinal8» 431. 
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of this your kingdom (they say) appropriates unto the 
kings of this reakn, with the assent of the parliament, 
as well the sovereign power of making laws, as that of 
taxing, or imposing npon the subjects' gooib or mer- 
chandises, as may not, without their consents, be altered 
or changed. This is the cause that the people of this 
kingdom, as they ever showed themselves faithful and 
loving to their kings, and ready to aid them in all their 
just occasions with voluntary contributions, so have they 
been ever careful to preserve their own liberties and 
rights when anything hath been done to prejudice or 
impeach the same. And therefore, when their princes, 
occasioned either by their wars or their over- great 
bounty, or by any other necessity, have without consent 
of parliament set impositions, either within the land, or 
upon commodities either exported or imported by the 
merchants, they have, in open parliament, complained 
of it, in that it was done without their consents ; and 
thereupon never feiiled to obtain a speedy and full redress, 
without any claim made by the longs, of any power or 
prerogative in that point. And though the law of pro- 
perty be original, and carefully preserved by the common 
laws of this realm, which are as ancient as the kingdom 
itself, yet these famous kings,* for the better content- 
ment and assurance of their loving subjects, agreed that 
this old fundamental right should be farther declared 
and established by act of parliament. "Wherein it is 
provided that no such chains should ever be laid upon 
the people without their common consent, as may appear 
by sundry records of former times. We, therefore, your 
majesty's most humble commons assembled in parlia- 
ment, following the example of this worthy case of our 
ancestors, and out of a duty of those for whom we serve, 
finding that your majesty, without advice or consent of 
parliament, hath lately, in time of peace, set both greater 
impositions, and far more in number, than any your 
noble ancestors did ever in time of war, have, with all 
humility, presumed to present this most just and neces- 
sary petition imto your majesty, that all impositions set 
wifiiout the assent of parliament may be quite abolished 
and taken away; and that your majesty, in imitation 
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likewise of your noble prc^nitors, will be pleased that 
a law be made during this session of parliament^ to 
declare that all impositions set or to ,be set upon jour 
people, thtir goods or merchandises, save only bj com* 
mon consent in parliament, are and shall be void."*" They 
proceeded accordingly, after a pretty long time occupied 
in searching for precedents, to pass a bill taking away 
impositions; which, as might be anticipated, £d not 
obtain the concurrence of the upper house. 

The commons had reason for their apprehensions. 
Doctrtne doctrinc of the king's absolute power be- 

af uog'B yond the law had become current wiik all who 
to- sought his favour, and especially with the faigih 
caiicate<ii7 church party. The convocation had in 1606 
drawn up a set of canons, denouncing as erro- 
neous a number of tenets hostile in their opinion to 
royal government. These canons, though never authen* 
tically published tiU a later age, could not have been 
secret. They consist of a series of propositions or para- 
graphs, to each of which an anathema of the opposite 
error is attached; deducing the origin of government 
from the patriarchal regimen of families, to the exclu* 
sion of any popular choice. In those golden days the 
functions ho^k of king and priest were, as they term it, 

the prerogatives of birthright," till the wickedness of 
mankind brought in usurpation, and so confused the 
pure stream of the fountain with its muddy runnels, 
that we must now look to prescription for that right 
which we ccmnot assign to primogeniture. Passive obe* 
dience in all cases without exception to the established 
monarch is inculcated/ 

It is not impossible that a man might adopt this theory 



" Somen Tracts, voL it 159 ; in Hie 
JoumalB much shorter. 

* These canons were published in 
1690, from a copy belonging to bishop 
OvendLwithSancroft'simprimatar. The 
tiUe-pa|^ runs in an odd expression: 
— 'Bishop Overall's Convocation - Book 
concerning the Govermnent of God's 
Catholic Church and the Ktogdoms of 
the whole World.' The second canon 
is as follows :— " If any man shall aflirm 
that men at the first ran up and down 
in woods and fields, &c, until they were 



taufi^t by experience the neoeasity of 
government; and that therefore they 
chose some among themselves to order 
and rule the rest, givtog them power and 
authority so to do ; and thatconaeqaently 
all civil power, jurisdiction, and authority 
was first derived fix>m the people and dis- 
ordered multitude, or either is originally 
still in them, or else is deduced by their 
consent naturally from them, and is not 
Ood's ordinance, originally descending 
from him and depending upon him, be 
doth greatly err." P. 3. 
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of the original of government, tmsatisfactoiy as it appeam 
on reflection, without deeming it incompatible with our 
mixed and limited monarchy. But its tendency was 
evidently in a contrary direction. The king's power 
was of God ; that of ihe parliament only of man, obtained 
perhaps by rebellion; but out of rebellion what right 
could spring ? Or were it even by voluntary concession, 
could a king alienate a divine gift, and infringe the 
order of Providence ? Could his grants, if not in tiiem- 
selves null, avail against his posterity, heirs like himself 
under the great feoffinent of creation ? These conse- 
quences were at least plausible; and some would be 
foimd to draw them. And indeed if they were never 
explicitly ledd down, the mere difference of respect with 
which mankind coulid not but contemplate a divine and 
human, a primitive or paramount, and a derivative au- 
thority, would operate as a prodigious advantage in favour 
of the crown. 

The real aim of the clergy in Hius enormously en- 
hancing the pretensions of the crown was to gain its 
sanction ankd support for their own. Schemes of eccle- 
siastical jurisdiction; hardly less extensive than had 
warmed the imagination of Becket, now floated before 
the eyes of his successor Bancroft. He had fallen indeed 
upon «vil days, and perfect independence on the tem- 
poral magistrate could no longer be attempted ; but he 
acted upon the refined policy of making the royal supre- 
macy over the church, which he was obliged to acknow- 
ledge, and professed to exa^erate, tlie very instrum^t 
of its independence upon the law. The favourite object 
of the bishops in this age was to render their eccle- 
siastical jurisdiction, no part of which had been curtailed 
in our hasty reformation, as unrestrained as possible by 
the courts of law. These had been wont, down from 
the reign of Henry 11., to giant writs of prohibition 
whenever the spiritual courts transgressed their proper 
limits ; to the great benefit of subject, who would 
otherwise have lost his birthright of the common law, 
and been exposed to the defective, not to say iniquitous 
and corrupt, procedure of the ecclesiastical tribunals. 
But the civilians, supported by the prelates, loudly com- 
plained of these prohibitions, which seem to have been 
much more frequent in the latter years of EI\m\^>^^^ 
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the reign of James than in any other period. Bancroft 
Articuu accordingly presented to the star-chamber, in 
cieri. 1605, a series of petitions in the name of the 
clergy, which lord Coke has denominated Artictili Cleri, 
by analogy to some similar representations of that order 
mider Edward II.' In these it was complained that the 
courts of law interfered by continual prohibitions with a 
jurisdiction as established and as much derived from the 
king as their own, either in cases which were clearly 
within that jurisdiction's limits, or on the slightest sug- 
gestion of some matter belonging to the temporal court 
It was hinted that the whole course of granting prohibi- 
tions was an encroachment of the king's bench and com- 
mon pleas, and that they could regularly issue only out 
of chancery. To each of these articles of complaint, 
extending to twenty-five, the judges made separate an- 
swers, in a rough and, some might say, a rude style, but 
pointed and much to the purpose, vindicating in every 
mstance their right to take cognizance of every coUa- 
' teral matter springing out of an ecclesiastical suit, and 
repelling the attack upon their power to issue prohibi- 
tions as a strange presumption, Nothing was done, nor, 
thanks to the finwess of the judges, could be done, by 
the council in this respect. For the clei^ had begun 
by advancing that the king's authority was sufficient to 
reform what was amiss in any of his own courts, all 
jurisdiction, spiritual and temporal, being annexed to 
his crown. But it was positively and repeatedly denied, 
in reply, that anything less than an act of parliament 
could alter the course of justice established by law. 
This effectually silenced the archbishop, who knew how 
little he had to hope from the commons. By the pre- 
hensions made for the church in this afiair he exasperated 
the judges, who had been quite sufficiently disposed to 
second all rigorous measures against the puritan minis- 
ters, and aggravated that jealousy of the ecclesiastical 
courts which the common lawyers had long entertained. 

An opportunity was soon given to those who disliked 
Coweii's the civilians, that is, not only to the common 
Interpreter, lawyers, but to all the patriots $tnd puritans 

7 Coke's 2nd Institute, 601. Collier, 1611 (Strype's Life of Whitgilt, Append. 
e88. state Trials, ii. 131. See, too, an 227), wherein he inveighs against the 
juigry letter of Bancroft, written about common lawyers and the parliament. 
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in England, ty an imprudent publication of a doctor 
Cowell. Tliis man, in a law dictionary dedicated to 
Bancroft, had thought fit to insert passages of a tenor 
conformable to the new creed of the king's absolute or 
arbitrary power. Under the title King, it is said,— 
'* He is above the law by his absolute power ; and though 
for the better and equal course in making laws he do 
admit the three estates unto council, yet ^ds in divers 
learned men's opinion is not of constraint, but of his 
own benignity, or by reason of the promise made upon 
oath at the time of his coronation. And though at his 
coronation he take an oath not to alter the laws of the 
land, yet, this oath notwithstanding, he may alter or 
suspend any particular law that seemeth hurtful to the 
public estate. Thus much in short, because I have 
heard some to be of opinion that the laws are above the 
king." And in treating of the parliament, Cowell ob- 
serves, — ** Of these two one must be true, either that 
the king is above the parliament, that is, the positive 
laws of his kingdom, or else that he is not an absolute 
king. And therefore, though it be a merciful policy, 
and also a politic mercy, not alterable without great 
peril, to make laws by tlie consent of the whole realm, 
because so no part shall have cause to complain of a 
partiality, yet simply to bind the prince to or by these 
laws were repugnant to the nature and constitution of 
an absolute monarchy." It is said again, under the title 
Prerogative, that " tiie king, by the custom of this king- 
dom, maketh no laws without the consent of the three 
estates, though he may quash any law concluded of by 
them;" and that he ** holds it incontrollable that the 
king of England is an absolute king." • 

Such monstrous positions from the mouth of a man of 
learning and conspicuous in his profession, who was 
surmised to have been instigated as well as patronised 
by the archbishop, and of whose book the king was 
reported to have spoken in terms of eulogy, gave very 

* Cowell's Interpreter, or Law Die- very invidious towards the common law- 

tionary; edit 1607. These passages are yen, treating such restraints npon the 

expunged in the later editions of this ecclesiastical jurisdiction as necessary in 

useful book. What the author says of former ages, but now become useless since 

the writ of prohibition, and the statutes the annexation of <he suprenoacy to the 

of praamunire, under these words, was crown. 
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just scandal to the house of oommons. They solicited 
and obtained a conference with the lords, which the 
attorney-genera], sir Fraocis Bacon, managed on the 
part of the lower house; a remarbsible proof of his 
adroitness and pliancy. James now disooyered that it 
was necessary to sacrifice this too nngoarded advocate 
of prerogative : Cowell's book was suppressed by pro- 
clamation, for which the commons returned thanks, 
with great joy at their victory.* 

It is the evident policy of every administration, in 
dealing with the house of connnons, to humour them in 
everytibing that touches their pride and tenaciousness of 
privUege, never attempting to protect any one who 
mcurs their displeasure by want of respect. This seems 
to have been understood by the earl of Salisbury, the 
first English minister who, having long sat in the lower 
house, had become skilful in those arts of management 
which his successors have always reckoned so essential 
a part of their mystery. He wanted a considerable sum 
of money to defray the king's debts, which, on his 
coming into the office of lord treasurer after lord Buck- 
hurst's death, he had found to amount to 1,300,0002., 
about one-third of which was still undischai^d. The 
ordinary expense also surpassed the revenue by 81,000/. 
It was impossible that this could continue without 
involving ue crown in such embarrassments as would 
leave it whoUy at the mercy of parliament. Cecil 
therefore devised the scheme of obtaining a perpetual 
yearly revenue of 200,000/., to be granted once for all 
by parliament ; and, the better to incline the house to 
this high and extraordinary demand, he promised in the 
king's name to give all the redress and satisfaction in 
his power for any grievances they might bring forward.^ 

This offer on &e part of government seemed to make 
an opening for a prosperous adjustment of the differ- 
ences which had subsisted eyer since the king's aoces« 

* Commons' Journals, 339, and after- latter makes a false and disingentioiis 

waixls to 415. The authors of the Par- excuse for CoweU. VoL iii. p. 798. 

liamentary History say there is no fttr- Several passages oonoemlng this aifair 

ther mention of the business after the occur in Winwood's Memorials, to which 

conference; overlooking the most import- I refer the curious reader. Vol. iii. pp. 

ant circumstance, the king's proclamation 126, 129, 131 , 186, 137, 146. 

suppressing the book, which yet is men. b Winwood, UL 133. 
tioued by Bapin aod Carte, though the 
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sion. The commons, accordingly, postponing the hmA" 
ness of a snbsidj, to which the courtiers wished 
to give priority, brought forward a host of their compiSnt« 
accustomed erieyances in ecclesiastical and tern- ^ ^ 
poral concerns. The most essential was un- 
doubtedly that of impositions, which they sent up a bill to 
the lords, as above mentioned, to take away. They next 
complained of the ecclesiastical high commission court, 
which took upon itself to fine and imprison, powers not 
belonging to their jurisdiction, and passed sentences 
without appeal, inteifering frequently with civil rights, 
and in all its procedure neglecting the rules and precau-> 
tions of the common law. They dwelt on the late 
abuse of proclamations assuming the character of laws. 

Amongst many other points of happiness and freedom," 
it is said, " which your majesty's subjects of this king- 
dom have enjoyed under yOur royal progenitors, kings 
and queens of this realm, there is none which they have 
accounted more dear and precious than this, to be 
guided and governed by the certain rule of the law, 
which giveth both to the head and. members that which 
of right belongeth to them, and not by any uncertain or 
arbitrary form of government, which, as it hath pro- 
ceeded from the original good constitution and tempera- 
ture of this estate, so hath it been the principal means 
of upholding the same, in such sort as that their kings 
have been just, beloved, happy, and glorious, and the 
kingdom itself peaceable, flourishing, and durable so 
many ages. And the effect, as well o£ the contentment 
that the subjects of this kingdom have taken in this 
form of government, as also of the love, respect, and 
duty which they have by reason of the same rendered 
unto their princes, may appear in this, that they have, 
as occasion hath required, yielded more extraordinary 
and voluntary contribution to assist their kings than the 
subjects of any other known kingdom whatsoever. Out 
of this root hath grown the indubitable right of the 
people of this kingdom, not to be made subject to any 
punishment that shall extend to their lives, lands, 
bodies, or goods, other than such as are ordained by the 
common laws of this land, or the statutes made by their 
common consent in parliament. Nevertheless, it is ap- 
parent, both that proclamations have been of late ^^^s^ 
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much more frequent than heretofore, and that they aio 
extended, not oiiy to the liberty, but also to the goods^ 
inheritances, and livelihood of men; some of them 
tending to alter some points of the law, and make a 
new ; other some made, shortly after a session of parli^^ 
ment, for matter directly rejected in the same session ; 
other appointing punishments to be inflicted before 
lawful trial and conviction; some containing penalties 
in form of penal statutes ; some referring the punishment 
of offenders to courts of arbitrary discretion, which have 
laid heavy and grievous censures upon the delinquents ; 
some, as the proclamation for starch, accompanied with 
letters commanding inquiry to be made against the trans- 
gressors at the quarter-sessions ; and some vouching for- 
mer proclamations to countenance and warrant the later, 
as by a catalogue here underwritten more particularly ap- 
peareth. By reason whereof there is a general fear con- 
ceived and spread amongst your majesty's people, that 
proclamations will, by degrees, grow up and increase to 
the strength and nature of laws ; whereby not only that 
ancient happiness, freedom, will be much blemished (if 
not quite taken away), which their ancestors have so long 
enjoyed ; but the same may also (in process of time) bring 
a new form of arbitrary government upon the realm ; and 
this their fear is the more increased by occasion of certain 
books lately published, which ascribe a greater power to 
proclamations than heretofore had been conceived to be- 
long unto them ; as also of the care taken to reduce all the 
proclamations made since your majesty's reign into one 
volume, and to print them in such form as acts of par- 
liament formerly have been, and still are used to be, 
which seemeth to imply a purpose to give them more re- 
putation and more establishment than heretofore they 
have had." « 

They proceed, after a list of these illegal proclama- 
tions, to enumerate other grievances, such as the delay 
of courts of law in granting writs of prohibition and 
habeas corpus, the jurisdiction of the council of Wales 
over the four bordering shires of Gloucester, Worcester,; 
Hereford, and Salop,*^ some patents of monopolies, and 

« Somen Tracts, il. 162. State Trials, was erected by statute 34 H. 8, c 26, fof 
ii. 619. that principality and its marches, with' 

(I The oonrt of the cormcil of 'Wales authority to detennine such causes aii4 



James I. 



THE FEUDAL KEVENUE.- 



329 



H tax: under the name of a licence recently set upon vic^ 
tuallers. The king answered these remonstrances with 
civility, making, as usual, no concession with respect 
to the ecclesiastical commission, and evading some of 
their other requests ; but promising that his proclama- 
tions should go no farther than was warranted by law^ 
and that the royal licences to victuaUer^v should be re- 
voked. 

It appears that the commons, deeming these enu^ 
merated abuses contrary to law, were unwilling to 
chaffer with the crown for the restitution of their actual 
rights. There were, however, parts of the prerogative 
which they could not dispute, though galled by the 
burthen — ^the incidents of feudal tenure and purveyance. 
A negotiation was accordingly commenced and carried 
on for some time with the court for abolishing Negotiation 
both these, or at least the former. The king, for giving 
though he ^refused to part with tenure by feudal 
knight's service, which he thought connected revenue, 
with the honour of the monarchy, was induced, with 
some real or pretended reluctance, to give up its lucrative 
incidents, relief, primer seisin, and wardship, as well as 
the right of purveyance. But material difficulties re- 
curred in the prosecution of this treaty. Some were 
apprehensive that the validity of a statute cutting off 
such ancient branches of prerogative might hereafter be 
called in question, especially if the root irom which 
ihey sprung, tenure in capite, should still remain. The 
king's demands, too, seemed exorbitant. He asked 

matters as should be assigned to them been." Fourth Inst 242. An elaborate 
by the king, as heretofore hath been argument in defence of the Jurisdiction 
accustomed and used;" which implies a may be found in Bacon, iL 122. And 
previous existence of some such juris- there are many papers on this sul^ect 
diction. It was pretended that the four in Cotton MSS. Vitellius, C. i. The 
aiunties of Hereford, Worcester, Glou- complaints of this enactment had begun 
cester, and Salop were included within in the time of Elizabeth. It was alleged 
their authority as marches of Wales, that the four counties had been reduced 
This was controverted in the reign of from a very disorderly state to tranquil- 
James by the inhabitants of these coun- lity by means of the council's jurisdic- 
ties ; and on reference to the twelve tion. But if this were true, it did not 
Judges, according to lord Coke, it was furnish a reason for continuing to ex- 
resolved that they were ancient English elude them from the general privileges 
shires, and not within the Jurisdiction of of the common law, after the necessity 
the council of Wales; ** and yet," he sub- had ceased. The king, however, was 
Joins, "the commission was not after determined not to concede this point, 
reformed in all points as it ought to have Carte. iiL 794. 
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200,000f. aa a yeailj leTemie over and above 100,000/., 
at which his wardships were vahied, and idiich the 
commons were oontent to give. After some days' pame 
vpcm this proposition, they r opro s on ted to tibe lords, 
with whom, throng committees of oonferenoe, the 
whole matter had been discossed, that, if such a sum 
were to be levied on tiiose only who had lands sabject 
to wardship, it wonld be a burthen they ooold not en- 
dure; and that, if it were imposed eqnally on ib» king- 
dom, it wonld caose more offence and consmotion in 
the people than they coold lisk. After a good deal of 
bagging, Salisbury delivered the hinges final deter- 
mination to accept of 200,0001. per annnm, wlii<^ the 
commons voted to grant as a foil composition for abolish- 
ing the ri^t of wardship and dissolving the oomt that 
managed it, and for takmg away all pn rv e yance ; with 
some farther concessions, and parlicDlaily '&at the 
king's claim to lands should be bound' by sixty years' 
prescription. Two points yet remained, of no small 
moment ; namely, by what assurance they coold secure 
themselves against the king^s prerogative, so often held 
np by court lawyers as something uncontrollable by 
statute, and by what means so great an imposition should 
be levied; but the consideration of these was reserved 
for the ensuing session, which was to take {dace in 
October.* They were prorc^ed in July till that inonth, 
having previoxfily granted a subsidy for the king's im- 
mediate exigencies. On their meeting again, the lords 
began the business by requesting a conference with the 
other house about the proposed contract. But it appeared 
that the commons had lost their dispomtion to comply. 
Time had been given them to calculate the disproportion 
of the terms, and the perpetual burthen that lands held 
by kni^ts' service must oadure. They had reflected, 
too, on the king's prodigal humour, the rapacity of the 
Scots in his service, and the probability that this addi- 
tional revenue would be wasted without sustaining the 
national honour, or preventing future applications for 
money. They saw that, after all the specious promises 
hy which they had been led on, no redress was to be 
expected as to those grievances ihej had most at heart ; 

* Gomnuiiir JoiinidsftrlCl0.iMS8im. Hkt 1B4. et port. Bteoii.Lm Wm- 
Lofd^ JoiiiiMh»Ttii]faj.eipo6t..BBL md. ffi. 119. ct posL 
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that the eocleBiastidal courts would 'not be BuffeFed to 
lose a jot of their jurisdiction ; that illegal customs were 
still to be levied at the outports; that proclamations 
were still to be enforced like acts of parliament, j^j^^^^ 
Great coldness accordingly was displayed in ofiwrUa- 
their proceedings, and in a short time this dis- 
tinguished parliament, after sitting nearly scTcn years, 
was dissolyed by proclamation.' 

It was now perhaps too late for the king, by any 
reform or concession, to regain that public character 
esteem which he had forfeited. Deceived by J«m«8. 
an overweening opinion of his own learning, which was 
not inconsiderable, of his general abilities, which were 
jGar from contemptible, and of his capacity for govern- 
ment, which was very small, and confirmed in this 
delusion by the disgraceful flattery of his courtiers and 
bishops, he had wholly overlooked the real difficulties 
of his position — as a foreigner, rather distantly con- 
nected with the royal stock, and as a native of a hostile 
and hateful kingdom come to succeed the most renowned 
of sovereigns, and to grasp a sceptre which deep policy 
and long experience had taught her admirably to 
wield.* The people were proud of martial glory; he 
spoke only of the blessing of the peacemakers : they 
abhorred the court of Spain ; he sought its friendship : 
they asked indulgence for scrupulous consciences ; he 
would bear no deviation from conformity : they writhed 
imder the yoke of the bishops, whose power he thought 
necessary to his own— they were animated by a perse- 
cuting temper towards the catholics ; he was averse to 

f It appears hy a letter of the kli^;, Boyed our health, wonnded onr repnta* 

in Murden's State Papers, p. 813. that tion, emboldened all Ul-natnred people, 

some indecent allusions to hfanself in the encroached upon many of onr priyileges, 

house of commons had irritated him: and plagued our people with their delays. 

— •* Wherein we have misbehaved our- It only resteth now that you labour all 

selves we know not, nor we can never yet you can to do that you think best to the 

learn ; but sure we are we may say with repairing of our estate." 

Bellannin in hU book, that in all the « - Your queen," says lord Thomas 

lower houses these seven years past, espe- Howard, in a letter, "did talk of her 

dally these two last sessions, Ego pun- subjects' love and good affection, and in 

gor, ego carper. Our fame and actions good truth she aimed well; our king 

have been tossed like tennis-balls among talketh of his subjects' fear and sul(|ec- 

them, and aU that spite and malice durst tion, and herefai I think he doth weU too, 

do to disgrace and inflame us hath been m long as it boldeth good." KugsB An. 

used. To be shorty this lower house by tiquse, t 395. 
their behaviour have perilled and an- 
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extreme rigour : they had been used to the utmost fru- 
gality in dispensing the public treasure ; he squandered 
it on "Unworthy favourites: they had seen at least 
exterior decency of morals prevail in the queen's court ; 
they now heard only of its dissoluteness and extrava- 
gance : ^ they had imbibed an exclusive fondness for the 
common law as the source of their liberties and privi- 
leges ; his churchmen and courtiers, but none more than 
himself, talked of absolute power and the imprescriptible 
rights of monarchy.* 

James lost in 1611 his son prince Henry, and in 1612 
Death of treasurer Salisbury. He showed little 

loni regret for the former, whose high spirit and 
SaUsbury. g^^at popularity aflForded a mortifying contrast, 
especially as the young prince had not ta^en sufficient 
pains to disguise his contempt for his fEkther.^ Salisbury 
was a very able man, to whom, perhaps, his contem- 
poraries did some injustice. The ministers of weak and 
wilful monarchs are made answerable for the mischiefe 
they are compelled to suffer, and gain no credit for 
those which they prevent. Cecil had made personal ene- 
mies of those who had loved Essex or admired Baleigh, 
as well as those who looked invidiously on his elevation. 
It was believed that the desire shown by the house of 
commons to abolish the feudal wardships proceeded in 
a great measure from the circumstance lhat this ob- 
noxious minister was master of the court of wards, an 

h The court of James I. was incom- Ject to dispute what a king can do, or say 
parably the most disgraceful scene of that a king cannot do this or that." 
profligacy which this country has ever King James's Works, p. 557. 
witnessed ; equal to that of Charles II. It is probable that his familiar con- 
in the laxity of female virtue, and with- versation war full of this rhodomontade, 
out any sort of parallel in some other disgusting and contemptible from so 
respects. Gross drunkenness is imputed wretched a pedant, as well as offensive 
even to some of the ladies who acted in to the indignant ears of those who knew 
the court pageants, Nugte Antiquas, L and valued their liberties. The stoiy of 
348, which Mr. Gifford, who seems ab- bishops Neile and Andrews is far too 
solutely enraptured with this age and its trite for repetition, 
manners, might as well have remem- k Carte, iiL 141. Birch's Life of P. 
bered. Life of Ben Jonson, p. 231, &c. Henry, 405. Rochester, three days after. 
The king's prodigality is notorious. directed sir Thomas Edmondes at 

i " It is atheism and blasphemy," he to commence a negotiation for a marriage 

says, in a speech made in the star-cham- between prince Charles and the second 

ber, 1616, " to dispute what God can do; daughter of the late king of France ; but 

good Christians content themselves with the ambassador had more sense of de- 

his will revealed in his word : so it is oency, and declined to enter on such an 

presumption and high contempt in a sub- affair at that moment. 
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office both lucrative and prodnctive of mucli influence. 
But he came into the scheme of abolishing it 
with a readiness that did him credit. His chief ^52c?of 
praise, however, was his management of conti- the govern- 
nental relations. The only minister of James's 
cabinet who had been trained in the councils of Eliza- 
beth, he retained some of her jealousy of Spain and of 
her regard for the protestant interests. The court of 
Madrid, aware both of the king's pusillanimity and of 
his favourable dispositions, affected a tone in the con- 
ferences held in 1604 about a treaty of peace which 
Elizabeth would have resented in a very different 
manner." On this occasion he not only deserted the 
United Provinces, but gave hopes to Spain that he 
might, if they persevered in their obstinacy, take part 
against them. Nor have I any doubt that his blind 
attachment to that power would have precipitated him 
into a ruinous connexion, if Cecil's wisdom had not 
influenced his councils. During this minister's life our 
foreign politics seem to have been conducted with as 
much firmness and prudence as his master's temper 
would allow ; the mediation of England was of consider- 
H^ble service in bringing about the great truce of twelve 



» Winwood, vol. iL Carte, iil. U9. 
Wataon'8 Hist of Philip III., Appendix. 
In some passages of this n^tlation Cecil 
may appear not wholly to have deserved 
the diaracter I have given him for adher- 
ing to Elizabeth's principles of policy. 
But he was placed in a difficult position, 
not feeling himself secure of the king's 
favour, which, notwithstanding his great 
previous services, that capricious prince, 
for the IBbrst year after his accession, 
rather sparingly afforded; as appears 
from the Memoirs of Sully, i. 14, and 
Nugffi Antiqute, i. 345. It may be said 
that Cecil was as little Spanish, Just as 
Walpole was as little Hanoverian, as the 
partialities of their respective sovereigns 
would permit, thous^ too much so in 
appearance for their own reputation. It 
is hardly necessary to observe that James 
and the kingdom were chiefly indebted 
to Cecil for the tranquillity that attended 
the accession of the former to the throne. 
I will take this opportunity of noticing 
that the learned and worthy compiler of 



the catalogue of the Lansdowne manu- 
scripts in the Museum has thought fit not 
only to charge sir Michael Hicks with 
venality, but to add,— "It is certain that 
articles among these papers contribute to 
Justify very strong suspicions that neither 
of the secretary's masters [lord Burleigh 
and lord Salisbury] was altogether inno- 
cent on ibe score of corruption." Lansd. 
Cat, vol. xci. p. 45. This is much too 
strong an accusation to be brought for- 
ward without more proof than appears. 
It is absurd to mention presents of fat 
bucks to men in power as bribes; and 
rather more so to charge a roan with 
being corrupted because an attempt is 
made to corrupt him, as the catalogue- 
maker has done in this place. I would 
not offend this respectable gentleman; 
but by referring to many of the Lans- 
downe manuscripts I am enabled to say 
that he has travelled frequently out of hi» 
province, and substituted his coi^Jectures 
for an analysis or abstract of the docu- 
ment before him, . 
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years be Ween Spain and Holland in 1609 ; and in the 
dispute which sprang up soon afterwards concerning the 
succession to the duchies of Cleves and Juliers, a dispute 
which threatened to mingle in arms the catholic and pro- 
testant parties throughout Europe," our councils were 
full of a vigour and promptitude unusual in Hiis reign, 
nor did anything but the assassination of Henry lY. 
prevent the a^)earance of an English army in the 
Netherlands. It must at least be confessed that the 
king's affairs, both at home and abroad, were fieur worse 
conducted affcer the death of the Earl of Salisbury than 
before/ 

The administration found an important disadvantage, 
about this time, in a sort of defection of sir 
iuSau2?'' Ed.ward Coke (more usually called loid Coke), 
from the chief -justioe of the king's bench, from the side 
of prerogative. He was a man of strong though 
narrow intellect; confessedly the greatest master of 
English law that had ever appeared, but proud and 
overbearing, a flatterer and tool of the court till he had 
obtained his ends, and odious to the nation for the brutal 
manner in which, as attorney-general, he had behaved 
towards sir Walter Baleigh on his trial. In raising him 
to the post of chief-justice the council had of course 
relied on finding his unfftthomable stores of precedent 
subservient to their purposes. But, soon after his pro- 
motion. Coke, from various causes, began to steer a more 
independent course. He was little formed to endure a 
competitor in his own profession, and lived on ill terms 
both with the lord chancellor Egerton, and with the 
attorney-general, sir Francis Bacon. The latter had 
long been his rival and enemy. Discountenanced by 



A great part of Winwood's third 
Tolnnw relates to this bosiiiess, which, as 
is well known, attracted a prodigions 
degree of attention thronghont Europe. 
The question, as Winwood wrote to Salis- 
bniy, was "not of the succession of 
Cleves and Juliers, but whether the house 
of Aostria and the church of Rome, both 
now cm the wane, shall recover their 
lustre and greatoess in these parts of 
Europe." P. 378. James wished to have 
the rl^t referred to his arUtration, and 
woaM have decided in favour of the 



elector of BrandenbciTg, the chief pro- 
testant competitor. 

o Winwood, vols. ii. and iii. passim. 
Birdi, that accurate master of this part 
of English history, has done Justioe to 
Salisbury's character. Negotiations of 
Edmondes, p. 34Y. Miss Aikin, looking 
to his want of constitutional principle, is 
more un&vourable, and in that respect 
Justly: but what statesman of that age 
was ready to admit the new creed of par- 
liamentary control over the executive 
government r Memoiis of James,!. 399. 
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Elizatbeth, who, against the importunity of Essex, had 
raised Coke over his head, that great and aspiring genius 
was now high in the king's favour. The chief-justice 
affected to look down on one as inferior to him in know* 
ledge of our municipal law, as he was superior in aU 
other learning and in all the philosophy of jurisprudence. 
And the mutual enmity of these iUustrious men never 
ceased till each in his turn satiated his revenge by 
the other's &11. Coke was also much offended by the 
attempts of the bishops to emancipate their ecclesiastical 
courts from the civil jurisdiction. I have already men- 
tioned the peremptory tone in which he repelled Ban- 
croft's Articuli Cleri. But as the king and some of the 
coimcil rather favoured these episcopal pretensions, they 
were troubled by what they deemed hiis obstinacy, and 
discovered more and more that they had to deal with a 
most impracticable spirit. 

It would be invidious to exclude from the motives 
that altered lord Coke's behaviour in matters of prero- 
gative his real affection for the laws of the land, which 
novel systems, broached by the churchmen and civilians, 
threatened to subvert.^ In Bates's case, which seems to 
have come in some shape extra-judicially before him, he 
had delivered an opinion in £ELvour of the king's right to 
impose at the outports ; but so cautiously guarded, and 
bottomed on such different grounds from those taken by 
the barons of the exchequer, that it could not be cited 
in favour of any fresh encroachments.** He now per- 



P "On Snnday, before the kini^s going 
to Newmarket (which was Snuday last 
was a se'nnight), my lord Coke and all 
the Judges of the common law were before 
his majesty to answer some complaints 
made by the cMl lawyers for the general 
granting of prohibitions. I heard that 
the lord Coke, amongst other offSensive 
speech, shonld say to his mifjesty that his 
Ughness was defended by his laws. At 
^hlGh saying, with other speech then 
nsed by the lord Coke, his majesty was 
very much ofTended, and told him he 
spoke fiDolishly, and said that he was not 
defended by bis laws, bnt by Ood ; and 
so gave the lord Coke, in other words, a 
very sharp reprehension, both for that 
and other thii^; and withal told him 
that sir Thomas Crompton [judge of the 



admiralty] was as good a man as Coke; 
my lord Coke having then, by way of 
exception, used some speech agahist sir 
Thomas Crompton. Had not my loM 
treasurer, most humbly on his knee, used 
many good words to padfy his mi^esty, 
and to excuse that which had been spoken, 
it was thought his highness would have 
been mudi more offended. In the conclu- 
sion, his mi^esty, by means of my lord 
treasurer, was well padfled, and gave a 
gracious countenance to all the oth«r 
Judges, and said he would maintain the 
common law." Lodge, lii. 864. This 
letter is dated 26th November, 1608, 
which shows how early Coke had begun 
to give offence by his seal for the law. 

<i 12 Reports. In his Second Institute, 
p. 67, written a good deal Utfir^h&v^ftaifiu. 
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formed a great service to his country. The practice of 
luegaipro- issuing proclamations, by way of temporary 
dmnatioiis. regulation indeed, but interfering with the 
subject's liberty, in cases unprovided for by parliament, 
had grown still more usual than under Elizabeth. Coke 
was sent for to attend some of the council, who might 
perhaps have reason to conjecture his sentiments, and it 
was demanded whether the king, by his proclamation, 
might prohibit new buildings about London, and whether 
h6 might prohibit the making of starch from wheat. 
This was during the session of parliament in 1610, and 
with a view to what answer the king should make to 
the commons' remonstrance against these proclamations. 
Coke replied that it was a matter of great importance, 
on which he would confer with his brethren. "The 
chancellor said that every precedent had first a com- 
mencement, and he would advise the judges to maintaiu 
the power and prerogative of the king; and in cases 
wherein there is no authority and precedent, to leave it 
to the king to order in it according to his wisdom and 
for the good of his subjects, or otherwise the king would 
be no more than the duke of Venice ; and that &e king 
was so much restrained in his prerogative that it wss to 
be feared the bonds would be broken. And the lord 
privy-seal (Northampton) said that the physician was 
not always bound to a precedent, but to apply his medi- 
cine according to the quality of the disease ; and all 
concluded that it should be necessary at that time to 
confirm the king's prerogative with our opinions, al- 
though that there were not any former precedent or 
authority in law, for every precedent ought to have a 
commencement. To which I answered, that true it is 
that every precedent ought to have a commencement ; 
but, when authority and precedent is wanting, there 
is need of great consideration before that anything, of 
novelty shall be established, and to provide that this be 
not against the law of the land ; for I said that the king 
cannot change any part of the common law, nor create 
any offence by his proclamation which was not an 
offence before, without parliament. But at this time I 
only desired to have a time of consultation and confer- 
in a very different manner of Bates's conrt of exchequer to be contrarr to 
case, and declares the Judgment of the Uw. 
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ence with my brothers.*' This was agreed to by the 
council and three judges, besides Coke, appointed to 



claxnation, cannot create any offence which was not one 
before ; for then he niight alter the law of the land in a 
high point; for if he may create an offence where none 
is, upon that ensues fine and imprisonment. It was 
also resolved that the king hath no prerogative but what 
the. law of the land allows him. But the king, for the 
prevention of offences, may by proclamation admonish 
all his subjects that they keep the laws and do not 
offend them, i^pon punishment to be inflicted by the 
law; and the n^lect.of such proclamation, Coke says, 
aggravates the offence. I^tstly, they resolved that, if an 
offence be not punishable in the star-chamber, the pro- 
hibition of it by proclamation cannot make it so. After 
this resolution, the report goes on to remark, no pro*- 
clamation imposing fine and imprisonment was made.* 

By the abrupt dissolution of parliament James was 
left nearly in the same necessity as before : their subsidy 
being by no means sufficient to defray his ex- Meansre- 
penses, far less to dischaige his debts. He had sorted to in 
frequently betaken himself to the usual re- ^wSSe 
source of applying to private subjects, espe- meeting of 
daUy rioh^^mercLite. for loan* of money. 

* 12 Beporta. There were, however, had caused, redounded .to their honour, 

several procIamaUoQS afterwards to forbid The king's qomparison of there to ships 

building within two miles of Londm, ex- in a river and in the sea is well known, 

cept <m old foundationB, and in that case Still, In a oonstitntional point of view, we 

only with brick or stone, under penalty may be startled at proclamations com- 

of being proceeded against by the attor- manding them to return to their country 

n^-general in the star-chamber. Rymer, houses, uid maintain hospitality, on 

xvii. lOf (1618), 144 (1619), dof (1624). pain of condign punishment. Rymer. 

London nevertheless increased rapidly, xvi. 517 (1604); xvii.417 <1622), 632 

which was by means of licences to build ; (1624). 

ihe prohibition being in this, as in many I neglected, in the first chapter, the 

other cases, enacted chiefly for the sake reference I had made to an important 

of the dispensations. dictum of the Judges in the reign of Mary, 

James made use of proclamations to which is decisive as to the legal diaracter 

infringe personal liberty tn another re- of proclamations even in the midst of the 

gpect. He disliked to see any country Tudor period. '* The king, it is said, may 

gentleman come up to London, where, it make a proclamation, quoad terrorem 

must be cwfessed, if we tmst to what populi, to put them in fear of his dls- 

those proclamations assert and the tate- pleasure, but not to impose any fine, for- 

moirs of the age confirm, neither their feiture, or imprisonment; for no procla^ 

own behaviour, nor that of their wives mation can make a new law, but only 

and daughters, who took the worst means confirm and ratify an ancient one." Dali* 

of repairing the ruin their extravaganoe son's Reports, 20, 
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These loans, which bore no interest, and for the re- 
payment of which there was no security, disturbed the 
prudent citizens, especially as the council used to solicit 
jbhom with a degree of importunity at least bordering on 
compulsion. The house of commons had in the last 
session requested that no one should be bound to lend 
money to the king against his wiU. The king had 
answered that he allowed not of any precedents from the 
time of usurping or decaying princes, or people too bold 
and wanton ; that he desired not to govern in that com- 
monwealth where the people should be assured of every- 
thing and hope for notiiing, nor would he leave to pos- 
terity such a mark of weakness on his reign ; yet, in the 
matter of loans, he would refuse no reasonable excuse.* 
Forced loans or benevolences were directly prohibited 
by an act of Bichard III., whose laws, however the court 
might sometimes throw a slur upon his usurpation, had 
always been in the statute-book. After the dissolution 
of 1610, James attempted as usual to obtain loans ; but 
the merchants, grown bolder with the spirit of the times, 
refused him the accommodation.'' He had recourse to 
another method of raising money, unprecedented, I 
believe, before his reign, though long practised in 
France, the sale of honours. He sold several peerages 
for considerable sums, and created a new order of here- 
ditary knights, called baronets, who paid lOOOZ. each for 
their patents.* 

Such resources, however, being evidently insufficient 
ai^d temporary, it was almost indispensable to try once 
more the temper of a parliament. This was strongly 
urged by Bacon, whose fertility of invention rendered 
him constitutionally sanguine of success. He submitted 
to the king that there were expedients for more judi- 
ciously managing a house of commons, than Cecil, upon 
whom he was too willing to throw blame, had done with 

t Wlnwood. iii. 193. it seems) to receive knighthood, or to 

'> ^ Carte, iii 805. pay a composition. Rymer, xvi. 690. 

' The number of these was intended to The ol^ect of this was of course to raise 
be two hundred, but only ninety-three money from those who thought the ho- 
patents were sold in the first six years, nour troublesome and expensive, but 
lingard, ix. 203, from Somers Tracts, such as chose to a]()pear could not be re- 
in the first part of his reign he had fused j and this accounts for his having 
availed himself of an old feudal resource, made many hundred knights in the first 
calling on all who held 401. a year in year of his reign. Harris's life of 
chivaliy (whether of the crown or not, as James, 69. 
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the last ; that some of those who had been most forward in 
opposing were now won over, such as Neville, Yelverton, 
Hyde, Crew, Dudley Digges ; that much might he done 
by forethought towards filling the house with well- 
affected persons, winning or blinding the lawyers, 
whom he calls " the literae vocales of the house," and 
drawing the chief constituent bodies of the assembly, 
the country gentlemen, the merchants, the courtiers, to 
act for the king's advantage ; that it would be expedient 

' to tender voluntarily certain graces and modifications of 
the king's prerogative, such as might with smallest in- 
jury be conceded, lest they should be first demanded, 
and in order to save more important points/ This advice 
was seconded by sir Henry Neville, an ambitious man, 
who had narrowly escaped in the queen's time for hiaving 
tampered in Essex's conspiracy, and had much promoted 
the opposition in the late parliament, but was now seek- 
ing the post of secretary of state. He advised the king, 
in a very sensible memorial, to consider what had been 
demanded and what h^d been promised in the last 
session, granting the nibre reasonable of the commons' 
requests, and performing all his own promises ; to avoid 
any speech likely to excite irritation ; and to seem con- 
fident of the parliament's good affections, not waiting to 
be pressed for what he meant to do.* Neville, and others 
who, like him, professed to understand the temper of the 
commons, and to fax^ilitate the king's dealings Under- 
with them, were called undertakers.^ This cir- 
cumstance, like several others in the present reign, is 
curious, as it shows the rise of a systematic parliamen- 
tary influence, which was one day to become the main- 
spring of government. 

NeviUe, however, and his associates, had deceived the 
courtiers with promises they could not realise. It was 
resolved to announce certain intended graces in the 
speech from the throne : that is, to declare the king's 
readiness to pass bills that might remedy some grievances 
and retrench a part of his prerogative. These proffered 
amendments of the law, though eleven in number, failed 
altogether of giving the content that had been fully ex- 

. pected. Except the repeal of a strange .act of Henry 
VlII., allowing the king to make such laws as he should 

y MS. Penes autorem. ■ Carte, iv. 11, * Wilson, In K«»aft^,Siu^'i^. 

1.1 
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think fit for th^ principality of Wales without congent of 
parliament,** none of them could perhaps be reqkoned of 
any constitutional importance. In all domanial and fiscal 
causes, and wherever the private interests of the crown 
stood in competition with those of a subject, the former 
enjoyed enormous and superior advantages, whereof what 
is strictly called its prerogative was principally composed. 
The terms of prescription that bound other men's right, 
the rules of pleading and procedure established for the 
sake of truth and justice, did not in general oblige the 
king. It was not by doing away a very few of these 
invidious and oppressive d^tinctions that the crown 
could be allowed to keep on foot still more momentous 
Paruament abuses. The commons of 1614 accordingly 
of 1614. Yrent at once to the characteristic grievance of 
this reign, the customs at the outports. They had grown 
so confident in their cause by ransacking ancient records, 
that an unanimous vote passed against the king's right of 
imposition ; not that there were no courtiers in the house, 
but the cry was too obstreperous to be withstood.* They 
demanded a conference on the subject with the lords, who 
preserved a kind of mediating neutrality throughout this 
reign,* In the course of their debate, Neyle, bishop of 
Lichfield, threw out some aspersion on the commons. 
They were immediately in a flame, and demanded repa- 
ration. This Neyle was a man of indifferent character, 
and very unpopular from the share he had taken in the 
earl of Essex's divorce, and from his severity towards the 
puritans ; nor did the house fail to comment upon all his 
faults in their debate. He had, however, the prudence 
to excuse himself (**with many tears," as the Lords' 
Journals inform us), denying the most oflfensive words 



, b This «ct (34 H. VIII. c. 26) was re- 
pealed a few years afterwards. 21 J. I. 
clO. 

* Commons' Journals, 466, 472, 481, 
486. Sir Henry Wotton at length mat- 
tered soXbething In favour of the prero- 
gative of laying impositions, as belonging 
to hereditary, thouf^ not to elective, 
princes. Id. 493. This silly argument 
is only worth notice as a proof what 
erroneous notions of government were 
sometimes imbibed from an Intercourse 
with foreign nations. Dudley Digges 



and Sandys answered him very properly. 

^ The judges, having been called vpoa 
by the house of lords to deliver their 
opinions on the sul^ect of impositions, 
previous to the intended conference, re- 
quested, by the mouth of chief Justice 
G(^e, to be excused. This was probably a 
disappointment to lord chancellor Eger- 
ton, who moved to consnlt them, and 
proceeded frtm Coke's dislike to him 
and to the court. It induced the house 
to decline the conference. Lords' Jour- 
nals, 23rd May. 
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imputed to Mm; and tJie affair went no farther* This 
ill-humour of the commons disconcerted those who had 
relied on the undertakers. But as the secret of these 
men had not been kept, their project considerably aggra- 
vated the prevailing discontent/ The king had posi- 
tively denied in his first speech that there were any 
such undertakers ; ' and Bacon, then attorney-general, 
laughed at the chimerical notion ihat private men 
should undertake for all the commons of England.^ 
That some persons, however, had obtained that name at 
court, and held out such promises, is at present out of 
doubt; and indeed the king, forgetful of his former 
denial, expressly confessed it on opening the session of 
1621. 

Amidst these heats little progress was made ; and no 
one took up the essential business of supply. The king 
at length sent a message requesting that a supply might 
be granted, with a threat of dissolving parliament unless 
it were done. But the days of intimidation were gone 
by. The house voted that they would first proceed witii 
the business of impositions, and postpone supply till 
their grievances should be redressed.** Aware ^.^^^^^^4 
of the impossibility of conquering their reso- wit^ut 
lution, the king carried his measure into effect g^i'f J^* 
by a dissolution.* They had sat about two 
months, and, what is perhaps unprecedented in our his- 
tory, had not passed a single bill. James followed up 
this strong step by one still more vigorous. Several 
members, who had distinguished themselves by warm 
language against the government, were arrested affcer the 
dissolution', and kept for a short time in custody ; a mani- 
fest violation of that freedom of speech, without which no 
assembly can be independent, and which is the stipulated 
privilege of the house of commons.^ 

* Lords' Joarnals, May 31. Commons' of the law of nations. 

Jonmals, 496, 498. i It is said that, previously to taking 

f Carte, iv. 23. Neville's memorial, this step, the king sent for the comrnons, 

above mentioned, was read in the house, and tore all their bills before their faces 

May 14. in the bonqaeting-honse at WhitehaXL 

e Carte, iv. 19. 20. Bacon, L 695. D'lsraeli's Character of James, p. 158. 

C. J. 462. on the authority of an unpublished 

h c. J. 506. Carte, 23. This writer letter, 

abaurdly defends the prerogative of lay- k Carte. Wilson. Camden's Annals 

ing hnpoeitions on merchandise as part of James I. (in Eennet* U. ^i^*^. 
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It was now evident that James cotdd never expect to 
Benevo- be on terms of harmony with a parliament, unless 
leoces. -[yy sTirrendering pretensions which not only were 
in his eyes indispensable to the lustre of his monarchy, 
but from which he derived an income that he had no 
means of replacing. He went on accordingly for six 
years, supplying his exigencies by such precarious re- 
sources as circumstances might furnish. He restored the 
towns mortgaged by the Dutch to Elizabeth on payment 
of 2,700,000 florins, about one third, of the original debt. 
The enormous fines imposed by the star-chamber, though 
seldom, I believe, enforced to their utmost extent, must 
have considerably enriched the exchiequer. It is said by 
Carte that some Dutch merchants paid fines to the 
amount of 133,000?. for exporting gold coin." But stiU 
greater profit was hoped from the requisition of that more 
than half involuntary contribution, miscalled a benevo- 
lence. It began by a subscription of the nobility and 
principal persons about the court. Letters were sent 
written to the sheriffs and magistrates, directing them 
to call on people of ability. It had always been supposed 
doubtftil whether the statute of Eichard III. abrogating 
"exactions, called benevolences," should extend to volun- 
tary gifts at the solicitation of the crown. The language 
used in that act certainly implies that the pretended 
benevolences of Edward's reign had been extorted against 
the subjects* will ; yet if positive violence were not em- 
ployed, it seems difficult to find a legal criterion by 
which to distinguish the effects of willing loyalty from 
those of fear or shame. Lord Coke is said to have at first 
declared that the king could not solicit a benevolence 
from his subjects, but to have afterwards retracted his 
opinion and pronounced in fiivour of its legality. To this 
second opinion he adheres in his Keports." While this 
business was pending, Mr. Oliver St. John wrote a letter 
to the mayor of Marlborough, explaining his reasons for 
declining to contribute, founded on the several statutes 
which he deemed applicable, and on the impropriety of 
particular men opposing their judgment to the commons 
in parliament, who had refused to grant any subsidy, 
This argument, in itself exasperating, he followed up by 
somewhat blunt observations on the king. His letter 
" Carte, iv. 56. » 12 Reports, 119. 
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came under the consideration of the star-chamber, where 
the offence .having been severely descanted upon by the 
attorney-general, Mr. St. John was sentenced to a fine 
of 6000Z. and to imprisonment during pleasure." 

Coke, though still much at the coimcil-board, was re- 
garded with increasing dislike on accoimt of his prosecntioD 
uncompromising humour. This he had occasion of Peacham. ' 
to display in perhaps the worst and most tyrannical act 
of king James's reign, the prosecution of one Peacham, a 
minister in Somersetshire, for high treason. A sermon 
had been found in this man's study (it does not appear 
what led to the search), never preached, nor, if judge 
Coke is right, intended to be preached, containing such 
sharp censures upon the king, and invectives against the 
government, as, had they been published, would have 
amounted to a seditious libeL But common sense re- 
volted at construing it into treason imder the statute of 
Edward III., as a compassing of the king's death. James, 
however, took it up with indecent eagerness. Peacham 
was put to the rack, and examined upon various interro- 
gatories, arfit is expressed by secretary Winwood, *' before 
torture, in torture, between torture, and after torture." 
Nothing could be drawn from him as to any accomplices, 
nor any explanation of his design in writing the sermon ; 
which was probably but an intemperate effiision, so com- 
mon among the puritan clergy. It was necessary there- 
fore to rely on this as the overt act of treason. Aware 
of the difficulties that attended this course, the king di- 
rected Bacon previously to confer with the judges of the 
king's bench, one by one, in order to secure their deter- 
mination for the crown. Coke objected that *' such parti- 
cular, and, as he called it, auricular taking of opinions 
was not according to the custom of this realm." ^ The 
other three judges, having been tampered with, agreed 
to answer such questions concerning Ibe case as the king 
might direct to be put to them ; yielding to the sophism 
that every judge was bound by his oath to give counsel 
to his majesty. The chief-justice continued to maintain 
his objection to this separate closeting of judges; yet, 

o state Trials, il. 889. I cannot at present quote my authority. 

P There had, however, been instances In a former age the Judges had refused 
of it, as in sir Walter Raleigh's case, to give an extra-judicial answer to the 
I/xlge, iii. 172, 173 ; and I have found king. Lingard. v. 382, fh)m the Year- 
proofs of it in the queen's reign ; though book, Pasch. 1 H. VIL 15. T-rtsiA. 



344 



DISPUTED JURISDICTION OP 



Chap. VI. 



finding bimself abandoned by his coll^gnea, consented 
to give answers in writing, which seem to have been 
merely evasive. Peacham was. brought to trial, and 
found guilty, but not executed, dying in prison a few 
months after.'i 

It was not long before the intrepid chief-justice in- 
Dispute curred again the council's displeasure. This 
about the Jo- -^^11 require, for the sake of part of my readers, 

risdictionof ' . , ^TT /L, 

the court of some little previous explanation. The equi- 
chancery, table jurisdiction, as it is called, of the court of 
chancery appears to have been derived from that exten- 
sive judicial power which, in early times, the king's 
ordinary council had exercised. The chancellor, as one 
of the highest officers of state, took a great share in the 
councirs business ; and when it was not sitting, he had 
a court of his own, with jurisdiction in many important 
matters, out of which process to compel ^appearance of 
parties might at any time emanate. It is not unlikely 
therefore that redress, in matters beyond the legal pro- 
-vince of the chancellor, was occasionally g^ven through 
the paramount authority of this court. We find l£e 
council and the chancery named together in many re- 
monstrances of the commons against this inteiference 
with private rights, from the time of Eichard 11. to that 
of Henry VI. It wisus probably in the former reign that 
the chancellor began to establish systematically his pecu- 
liar restraining jurisdiction. This originated in the prac- 
tice of feoffments to uses, by which the feoffee, who had 
legal seisin of the land, stood bound by private engage- 
ment to suffer another, called the cestui que use, to en- 
joy its use and possession. Such fiduciary estates were 
well known to me Boman jurists, but inconsistent with 
the feudal genius of our law. The courts of justice 
gave no redress, if the feoffee to uses violated his trust 

<l Stote Trials, U. 869. Baoon, ii. 48S, killed by any one, which killing woald 
&c DaUymple'B Memorials of James I. not be moider. being the execution of 
vol. i. p. 50. Some other very nnjttsti- the sapreme sentence of the pope;" a 
fiable constmctions of the law of treason position very atrodons. bat not amount- 
took place in this reign. Thomas Owen ing to treason. State Trials, ii. 879. 
was indicted and found guilty, under the And Williams, another papist, was con- 
statute of Edward III., for saying that victed of treason, by a still mor« violent 
** the king, being excommunicated (t. e. stfetch of law, for writing a book pre- 
if he should be excommunicated) by the dieting the king's death in the year 1621. 
pope, mi^ be lawMIy deposed and Id. 1085. 
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by detaining tlie land. To remedy this, an ecclesiastical 
chancellor devised the writ of subpoena, compelling him 
to answer upon oath as to his trust. It was evidently 
necessary also to restrain him from proceeding, as he 
might do, to obtain possession; and this gave rise to 
injunctions, that is, prohibitions to sue at law, the viola- 
tion of which was punishable by imprisonment as a con- 
tempt of court. Other instances of breach of trust oc- 
cui-red in personal contracts, and cases also wherein, 
without any trust, there was a wrong committed beyond 
the competence of the courts of law to redress ; to all 
which the process of subpoena was made applicable. 
This extension of a novel jurisdiction was partly owing 
to a fundamental principle of our common law, that a 
defendant cannot be examined ; so that, if no witness or 
written instrument coidd be produced to prove a de- 
mand, the plaintiff was wholly debarred of justice : but 
in a still greater degree to a strange narrowness and 
scrupulosity of the judges, who, feajful of quitting the 
letter of their precedents, even with the clearest analo- 
gies to guide them, repelled so many just suits, and set 
up rules of so much hardship, that men were thankful 
to embrace the relief held out by a tribunal acting in a 
more rational spirit. This error the common lawyers 
began to discover in time to resume a great part of tiieir 
jurisdiction in matters of contract, which woidd other- 
wise have escaped from them. They made too an appa- 
rently successful effort to recover their exclusive autho- 
rity over real property, by obtaining a statute for turn- 
ing uses into possession; that is, for annihilating the 
fictitious estate of the feoffee to uses, and vesting th6 
legal as well sa equitable possession in the cestid que 
use. But this victory, if I may use such an expression 
(since it would have freed them, in a most important 
point, from the chancellor's control), they threw away by 
one of those timid and narrow constructions which had 
already turned so much to their prejudice ; and they per- 
mitted trust estates, by the introduction of a few more 
words into a conveyance, to maintain their ground, 
contradistinguished from the legal seisin, imder the pro- 
tection and guarantee, as before, of the courts of equity. 

The particular limits of this equitable jurisdiction 
were as yet exceedingly indefinite. The chancellota 
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were generally prone to extend them ; and being at the 
same tune ministers of state in a government of very 
arbitrary temper, regarded too little that course of prece- 
dent by which the other judges held themselves too 
strictly bound. The cases reckoned cognizable in chan- 
cery grew silently more and more numerous ; but with 
little overt opposition from the courts of law till the time 
of sir Edward Coke. That great master of the common law 
was . inspired not only wifli the jealoujyjr of this irregular 
and encroaching jupsdiction which most lawyers seem 
to have felt, but with a tenaciousness of his own dignity, 
and a personal enmity towards Egerton, who held the 
great seal. It happened that an action was tried before 
him, the precise circimistances of which do not appear, 
wherein the plaintiff lost the verdict in consequence of 
one of his witnesses being artfully kept away. He had 
recourse to the court of chancery, filing a biU against the 
defendant to make him answer upon oath, which he re* 
fused to do, and was committed for contempt Indict- 
ments were upon this preferred, at Coke's instigation, 
against the parties who had filed the bill in chancery, 
their counsel and solicitors, for suing in another court 
after judgment obtained at law ; which was alleged to be 
contrary to the statute of praemunire , But the grand 
jury, though pressed, as is said, by one of the judges, 
threw out these indictments. The king, alreipidy incensed 
with Coke, and stimulated by Bacon, thought this too 
great an insult upon his chancellor to be passed over. 
He first directed Bacon and others to search for prece- 
dents of cases where relief had been given in chfmcery 
after judgment at law. They reported that there was a 
series of such precedents from the time of Henry VIII. : 
and some where the chancellor had entertained suits 
even after execution. The attorney-general was directed 
to prosecute in the star-chamber those who had preferred 
the indictments ; and as Coke had not been ostensibly im- 
plicated in the business, the king contented himself with 
making an order in the council-book, declaring the chan- 
cellor not to have exceeded his jurisdiction.' 

The chief-justice almost at the same time gave another 
Case of com- provocation, which exposed him more directly 
mendams. iy^q court's resentment. A cause happened to 

' Bacun. iL 500, 518, 522. Cro. Jac. 335, 343. 
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be argued in the court of king's bench, wherein the va- 
lidity of a particular grant of a benefice to a bishop to be 
held in conunendam, that is, along with his bishopric, 
came into question ; and the counsel at the bar, besides 
the special points of the case, had disputed the king's 
general prerogative of making such a grant. The king, 
on receiving information of this, signified to the chief- 
justice, through the attorney-general, that he would not 
have the court proceed to judgment till he had spoken 
with them. Coke requested that similar letters might be 
written to the judges of all the courts. This having been 
done, they assembled, and, by a letter subscribed with 
all iheir hands, certified' his majesty that they were 
bound by their oaths not tof regard any letters that might 
come to them contrary to law, but to do the law notwith- 
standing ; that they held with one consent the attorney- 
general's letter to be contrary to law, and such as they 
could not yield to, and that Aey had proceeded accord- 
ing to their oath to argue Ihe cause. 

The king, who was then at Newmarket, returned an- 
swer that he would not suffer his preroga,tive to be 
wounded, under pretext of the interest of private per- 
sons ; that it had already been more boldly dealt with 
in Westminster Hall thaa in the reigns of preceding 
princes, which popular and unlawful liberty he would no 
longer endure ; that their oath not to delay justice was 
not meant to prejudice the king's prerogative ; conclud- 
ing that out of his absolute power and authority royal he 
commanded them to forbear meddling any farther in the 
cause till they should hear his pleasure from his own 
mouth. Upon his return to London the twelve judges 
appeared as culprits in the council-chamber. The king 
set forth their misdemeanours, both in substance and in 
the tone of their letter. He observed that the judges 
ought to check those advocates who presume to argue 
against his prerogative; that the popular lawyers had 
been th^ men, ever since his accession, who had trodden 
in all parliaments upon it, though the law could never 
be respected if the king were not reverenced ; that he 
had a double prerogative — ^whereof the one was ordinary, 
and had relation to his private interest, which might be 
and was every day disputed in Westminster Hall ; the 
other was of a higher nature, referring to hia svr^t^TSL^ 
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and imperial power and sovereignty, whicli ought not to 
be disputed or handled in vulgar argument ; but that of 
late the courts of common law are grown so vast and 
transcendent, as they did both meddle with the king's 
prerogative, and had encroached upon all other courts 
of justice. He commented on the form of the letter, as 
highly indecent ; certifying him merely what they had 
done, instead of submittiiig to his princely judgment 
what they should do. 

After this harangue the judges feU upon their knees, 
and acknowledged &eir error as to the form of the letter. 
But Coke entered on a defence of the , substance, main- 
taining the delay required to be against the law and 
their oaths. The king required the chancellor and attor- 
ney-general to deliver their opinions ; which, as may be 
supposed, were diametrically opposite to those of the chief- 
justice. These being heard, the following question was 
put to the judges : Whether, if at any time, in a case 
depending before the judges, his majesty conceived it to 
concern him either in power or profit, and thereupon 
required to consult with them, and that they should stay 
proceedings in the mean time, they ought not to stay ac- 
cordingly? They all, except the chief justice, declared 
that they would do so, and acknowledged, it to be their 
duty ; Hobart, chief-justice of the common-pleas, adding 
that he would ever trust the justice of his majesty's 
commandment. But Coke only answered that, when ike 
case should arise, he would do what should be fit for a 
judge to do. The king dismissed them all with a com- 
mand to keep the limits of their several courts, and not 
to suffer his prerogative to be wounded; for he well 
knew the true and ancient common law to be the most 
jEavourable to kings of any law in the world, to which law 
he advised them to apply their studies.' 

The behaviour of the judges in this inglorious conten- 
tion was such as to deprive them of every shadow of that 
confidence which ought to be reposed in their integrity. 
Hobart, Doddridge, and several more, were men of much 
consideration for learning ; and their authority in ordi- 
nary matters of law is stSl held high. But, having been 

■ Bacon, ii. 517, be. Carte, iv. 35. live as much wounded if it be publicly 
Biograph. Brit, art CoKS. The king dispated upon, as if any sentence were 
told the Judges be thought bis preroga- given against it. 



James I» 



THE STAR-CHAMBER. 



349 



induced by a sense of duty, or through the ascendancy 
that Coke had acquired over them, to make a show of 
withstanding the court, they behaved like cowardly 
rebels who surrender at the first discharge of cannon ; 
and prostituted their integrity and their feme, through 
dread of losing their offices, or rather, perhaps, of incur- 
ring the unmercifal and ruinous penalties of the star- 
ohsmheT, 

The government had nothing to fear from such re- 
creants ; but Coke was suspended from his office, and 
not long afterwards dismissed. ' Having, however, for- 
tunately in this respect, married his daughter to a brother 
of the duke of Buckingham, he was restored in about 
three years to the privy council, where his great expe- 
rience in business rendered him useful ; and had the satis- 
faction of voting for an enormous fine on his enemy the 
earl of Suffolk, late high-treasurer, convicted in the star- 
chamber of embezzlement." In the parliament of 1621, 
and still more conspicuously in that of 1628, he became, 
not without some honourable inconsistency of doctrine 
as well as practice, the strenuous asserter of liberty on 
the principles of lliose ancient laws which no one was 
admitted to know so well as himself; redeeming, in an 
intrepid and patriotic old age, the faults which we can- 
not avoid perceiving in his earlier life. 

The unconstitutional and usurped authority of the star- 
chamber over-rode every personal right, though 
an assembled parliament might assert its gene- proce^gs 
ral privileges. Several remarkable instances in ^J^^^" 
history illustrate its tyranny and eontempt of all 
known laws and liberties. Two puritans, having been 
committed by the high commission court for refusing 
the oath ex-officio, employed Mr. Fuller, a bencher of 
Gray's Inn, to move for their habeas corpus ; which he 
did on the ground that the high commissioners were not 
empowered to commit any of his majesty's subjects to 
prison. This being reckoned a heinous offence, he was 
himself committed, -at Bancroft's instigation (whether by 
the king's personal warrant, or that of the council-board, 

t See Flsraeli, Character of James L Eeunet, vol. il. Wilson, ibid. 704, 705. 

p. 125. He was too mitch affected by Bacon's Works, ii. 574. The fine im- 

hUfi dismissal from olBce. posed was 30,0001. ; Coke voted for 

^ Camden's Annals of James I. In 100,0001. 
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does not appear), and lay in gaol to the day of his death ; 
the archbiiSiop constantly opposing his discharge, for 
which he petitioned.* \Vhitelock, a barrister and after- 
wards a judge, was brought before the star-chamber on 
the charge of having given a private opinion to his client, 
that a certain commission issued by the crown was ille- 
gal. This was said to be a high contempt and slander of 
file king's prerogative. But, after a speech from Bacon 
in aggravation of this offence, the delinquent was dis- 
charged on a humble submission.^ Such, too, was the 
fate of a more distinguished person on a still more pre- 
posterous accusation. Selden, in his History of Tithes, 
had indirectly weakened the claim of divine right, which 
the high-church fax^tion pretended, and had attacked the 
argument from prescription, deriving their legal institu- 
tion from the age of Charlemagne, or even a later era. 
Not content with letting loose on him some stanch pole- 
mical writers, the bishops prevailed on James to summon 
the author before the council. TTiis proceeding is as 
much the disgrace of England as that against Galileo 
nearly at the same time is of Italy. Selden, like the 
great Florentine astronomer, bent to the rod of power, 
and made rather too submissive an apology for entering 
on this purely historical discussion.* 

Every generous mind must reckon the treatment of 
Arabella Arabella Stuart among the hard measures of 
stuaru despotism, even if it were not also grossly in 
violation of English law. Exposed by her high descent 
and ambiguous pretensions to become the victim of am- 
bitious designs wherein she did not participate, that lady 
may be added to the sad list 6f roysd sufferers who have 
envied the lot of humble birth. There is not, as I be- 
lieve, the least particle of evidence that she was engaged 
in the intrigues of the catholic party to place her on the 
throne. It was, however, thought a necessary precaution 
to put her in confinement a short time before the queen's 
death.* At the trial of Baleigh she was present; and 
Cecil openly acquitted her of any share in the conspi- 
racy.** She enjoyed afterwards a pension from the IHiVg , 

* Faller'g Church Hist 66. Neal, 1. Biographia Brit 
435. Lodge, ill. 344. « Carte, ilL 698. 

y State Trials, ii. 765. l> State Trials, ii. 23. Lodge's nins- 

' Collier, 712, 717. Selden's life in trations, iiL 217. 
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and might have died in peace and obi^cimty, had she not 
conceived an unhappy attachment for Mr. Seymour, 
grandson of that earl of Hertford, himself so memorable 
an example bf the perils of ambitious love. They were 
privately married ; but on the fiict transpiring, the coun- 
cil, who saw with jealous eyes the possible union of two 
dormant pretensions to the <5rown, committed them to 
the Tower.** They both made their escape, but Arabella 
was arrested and brought back. Long and hopeless cala- 
mity broke down her mind ; imploring in vain the just 
privileges of an Englishwoman, and nearly in want 
of necessaries, she died in prison, and in a state of 
lunacy, some years afterwards.*^ And this through the 
oppression of a kinsman whose advocates are always 
vaimting his good nature! Her husband became the 
famous marquis of Hertford, the feithfiil counsellor of 
Charles I., and partaker of his adversity. Lady Shrews- 
bury, aunt to Arabella, was examined on suspicion 
of being privy to her escape ; and for refusing to answer 
the questions put to her, or, in other words, to accuse her- 



" Winwood, iU. 201, 2Y9. 

d Winwood, iii. 1Y8. In fhis collection 
are one or two letters flx>m Arabella, 
wHch show her to have been a lively 
and accomplished woman. It is said, in 
a manuscript account of circumstances 
about the king's accession, which seems 
entitled to some credit, that on its being 
proposed that she should walk at the 
queen's ftmeral, she answered with spirit 
that, as she had been debarred her ma- 
jesty's presence while living, she would 
not be brought on the stage as a public 
spectacle after her death. Sloane MSS. 
827. 

Much occurs on the sut^Ject of this 
lady's imprisonment in one of the valu- 
able volumes in Dr. Birch's handwriting, 
among the same MSS. 4161. Those have 
already assisted Mr. D'Israeli hi his hi- 
teresting memoir on Arabella Stuart, in 
the Curiosities of Literature, new series, 
vol. i. They caimot be read (as I should ' 
conceive) without- indignation at James 
and his ministers. One of her letters is 
addressed to the two chie^justioes, beg> 
ging to be brought before them by habeas 
corpus, being informed that it is designed 



to remove her far from those courts of 
Justice where she ought to be tried and 
condemned, or cleared, to remote parts, 
whose courts she holds unfitted for her 
offence. "And if your lordships may 
not or will not grant unto me the ordi- 
nary relief of a distressed suttject, then I 
beseech you become humble intercessors 
to his majesty that I may receive such 
benefit of Justice as both his miO^sty by 
his oath hath promised, and the laws of 
this realm aiford to all others, those of 
his blood not excepted. And though, un- 
fortunate woman I I can obtain neither, 
yet I beseech your lordships retain me in 
your good opinion, and Judge charitably, 
till I be proved to have committed any 
offence, either against God or his nu^esty, 
deserving so long restraint or separation 
firom my lawful husband." 

Arabella did not profess the Roman 
catholic religion, but that party seem to 
have relied upon her; and so late as 
1610 she incurred some "suspicion of 
being collapsed." Winwood. iL 117. 

This had been also coAjectured in the 
queen's lifetime. Secret Correspondence 
of Cecil with James L, p. 118. 
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self, WBS sentenced to a fine of 20,000?., and discretionaiy 
imprisonment.' 

Several events, so well known that it is hardly neces- 
sary to dwell on them, aggravated the king's nnpopnlarity 
Someraet during this parlwttentary interval. The mnrder 
«Qd Over- of OverbuTy burst into light, ajid revealed to an 
indignant nation the king's unworthy favourite, 
the earl of Somerset, and the hoaay pander of that Hair 
vourite's vices, the earl of Northampton, accomplices in 
that deep-laid and deliberate atrocity. Nor was it only 
that men so flagitious should have swayed the councils of 
this country, and rioted in the king's favour.. Strange 
things were whispered, as if the death of Overbury was 
connected with something that did not yet transpire, and 
which every effort was employed to conceal. The people, 
who had already attributed prince Henry's death to poi- 
son, now laid it at the door of Somerset ; but for that 
conjecture, however highly countenanced at the time, 
there could be no foundation. The symptoms of the 
prince^ illness, and the appearances on dissection, are 
not such as could result from any poison, and manifestly 
indicate a malignant fever, aggravated perhaps by inju- 
dicious treatment.' Yet it is certain that a mystery hangs 
over this scandalous tale of Overbury's murder. The inso- 
lence and menaces of Somerset in the Tower, the shrinking 
apprehensions of him which the king could not conceal, 
the pains taken by Bacon to prevent his becoming deco- 
rate, and, as I suspect, to mislead the hearers by throwing 



« state Trials. iL Y69. 

f Sir Cbarlea Comwallis's Memoir of 
Prince Henry, reprinted in the Somers 
Tracts. voL iL, and of which sufficient 
extracts may be found in Birch's Life, 
contains a remarkably minute detail of 
all the symptoms attending the prince's 
illness, whidi was an epidemic typhus 
fever. The report of his physicians after 
dissection may also be read in many 
books. Nature might possibly have over- 
come the disorder, if an empirical doctor 
had not insisted on continually bleeding 
him. He had no other murderer. We 
need not even have recourse to Hume's 
acute and decisive remark, that, if Somer- 
set had been so experienced in this trade, 
he would not have spent five months 
in bungling about Overbury's death. 



Carte says, vol. Iv. 33. that the queen 
chaiged Somerset with designing to poison 
her. prince Charles, and the elector pala* 
Une. in order to marry the electress to 
lord Suffolk's son. But this is too extra- 
vagant, whatever Anne m^t have 
thrown out in passion against a favour- 
ite she hated. On Heniy's death, the 
first suspicion fell of coune on the pa- 
pists. Win wood, Ui. 410. Burnet doubts 
whether his aversion to popery did not 
hasten his death. And there is a remark- 
able letter iircMn sir Eobert Nannton 
Winwood, in the note of the last refers 
ence, whidi diows that suq^cions of some 
sudi agency were entertained very early. 
But the positive evidence we have of his 
disease outweighs aU coi^^cture. 
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them on a wrong scent, are very remarkable circumstances 
to which, after a good deal of attention, I can discover no 
probable clue. But it is evident that he was master of 
some secret which it would have highly prejudiced the 
king's honour to divulge.* 



S The ciTcumstances to which I allude 
are well known to the curious in English 
history, and might famish materials for 
a separate dissertation, liad I leisure to 
stray in these by-paths. Hume has 
treated them as quite unimportant; and 
Carte, with his usual honesty, has never 
alluded to them. Those who read care- 
fully the new ediUon of the State Trials, 
and various passages in lord Bacon's 
Letters, may form for themselves the 
best judgment they can. A few conclu- 
^ons may, perhaps, be laid down as esta- 
blished. 1. That Ovecbury's death was 
occasioned, not merely by lady Somerset's 
revenge, but by his possession of impor- 
tant secrets, which in his passion he had 
threatened Somerset to divulge. 2. That 
Somerset conceived himself to have a 
hold over the king by the possession 
of the same or some other secrets, and 
used indirect threats of revealing them. 

3. That the king was in the utmost terror 
at hearing of these measures ; as is proved 
by a passage in Weldon's Memoirs, p. 116, 
which, after beiug long ascribed to his 
libellous spirit, lias lately received the 
most entire confirmation by some letters 
fnm More, lieutenant of the Tower, 

. published in the Archaeologia, voL zviii. 

4. That Bacon was in the king's confi- 
dence, and employed by him so to manage 
Somerset's trial as to prevent him from 
making any imprudent disclosure, or the 
Judges from getting any insight into that 
which it was not meant to reveaL See 
IMtrticularly a passage in his letter to 
Ck>ke, VOL ii. 514, beginning, "This crime 
^as second to none but the powder- 
plot." 

' Upon the whole, I cannot satisfy my- 
self in any manner as to this mystery. 
Prince Henry's death, as I have observed, 
is out of the question; nor does a differ- 
ent solution, hinted by Harris and others, 
and which may have suggested itself to 
the reader, appear probable to my judg- 
ment on weighing the whole case. Over- 
bury was an ambitious, unprincipled 
man ; and it seems more likely than any- 
yOL. I. 



thing else that James had listened too 
much to some criminal suggestion from. 
him and Somerset,— but of what nature " 
I cannot pretend even to conjecture ; and 
that, throu^ apprehension of this being 
disclosed, he had pusillimimously acqui- 
esced in the scheme of Overbury's mur- 
der. 

It is a remarkable fact, mentioned by 
Burnet^ and perhaps little believed, but. 
which, like the tbimer, has lately beeir 
coufinned by documents printed in the 
Archaeologia, that James, in the last year 
of his reign, while dissatisfied with Buck-* 
ingham, privately renewed his corr&> 
spondence with Somerset, on whom he 
bestowed at the same time a full pardon,, 
uxl seems to have given him hopes of 
being restored to his fonner favour. A 
memorial drawn up by Somerset, evi- 
dently at the king's command, and most 
probably after the clandestine interview 
reported by Burnet, contains strong^ 
charges against Buckingham. Archseolo- 
gia, vol. xvii. 280. But no consequences 
resulted from this; James was either re- 
ctmciled to his fieivourite before his death, 
or felt himself too old for a struggle. 
Somerset seems to have tampered a little 
with the popular party in the beginning 
of the next reign. A speech of sir Robert 
Cotton's, in 1625, Pari. Hist. ii. 145, 
praises him, comparatively at least with 
his successor in royal favour; and he was 
one of those against whom informations 
were brought in the star-diamber for 
dispersii^ sir Robert Dudley's famous 
proposal for bridlhig the imperiinenoes of 
parliament. Kennet, iii. 62. The pa-, 
triots, however, of that age had too much 
sense to encumber themselves with an 
ally equally unserviceable and infamous. 
There cannot be the slightest doubt ot 
Somerset's guilt as to the murder, though 
some have thought the evidence insuffi- 
cient (Carte, iv. 34) ; he does not deny it 
in his remarkable letter to James, re- 
questing, or rather demanding, mercy, 
printed in the Cabala, and in Bacon's 
Works. 

1 h. 
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Sir Walter Baleigh's execution was another stain upon 
Sir Walter the reputation of James I. It is needless 
Eaieigh. ^ mention that he fell under a sentence passed 
fifteen years before, on a charge of high treason, in 
plotting to raise Arabella Stuart to the throne. It is 
very probable that this charge was, partly at least, 
founded in truth;** but his conviction was obtained on 
the single deposition of lord Oobham, an accomplice, a 
prisoner, not examined in court, and known to have 
already retracted his accusation. Such a verdict was 
thought contrary to law, even in that age of ready con- 
victions. It was a severe measure to detain for twelve 
years in prison so splendid an ornament of his country, 
and to confiscate his whole estate.* For Baleigh's conduct 
in the expedition to Guiana there is not much excuse to 
make. Itashness and want of foresight were always 

" h Raleigh made an attempt to destroy a man of his raeb and impetaons oounge 

himself on being committed to the Tower, to desperate oom^. See Cayley's Life 

which of course affords a presumption of of Ralei{^, vol. ii. ; a work oontainii^s 

hia consciousness that something could much interesting matter, Iwt nnforta- 

be proved against him. Cayley's Life of nately written too much in the spirit of 

Raleigh, vol. ii. p. 10. Hume says, it an advocate, which, with so faulty a 

appears Arom Sully's Memoirs that he client, must tend to an erroneoas lepre- 

had offered his services to the French sentation of fiscts. 

ambassador. 1 cannot find this in Sully; i This estate was Sherbom castle, 

whom Raleigh, however, and his party which Raleigh had not very fairly ob- 

seem to have aimed at deceiving by tained from the see of Salisbury. He 

false information. Nor could there be settled this before his oonvicUon upon 

any treason in making an interest with his son; but an accidental flaw in the 

the mirdster of a friendly power. Carte deed enabled the king to wrest it from 

quotes the despatches of Beaumont, the him, and bestow it on the earl of Somer- 

French ambassador, to prove the con- set. Lady Raleigh, it is said, solicited 

nexion of the conspirators with the his mi^esty on her knees to spare it; bat 

Spanish plenipotentiary. But it may be he only answered, " I mun have the land, 

questioned whether he knew any more I mun have it for Carr." He gave him, 

than the government gave out If Rar however, 12,000{. instead. But the estate 

leigh had ever shown a discretion beariE^ was worth 5000^. per annum. This ruin 

the least proportion to his genius, we of the prospects of a man, far too intent 

might r^ect the whole story as impro- on aggrandizement, impelled him once 

bable. But it is to be remembered that more into the labyrinth of fatal and dis- 

there had long been a catholic faction, honest speculations. Cayley, 89, &c; 

who fixed their hopes on Arabella; so Somers Tracts, ii. 22. &c.; Curiosities of 

that the conspiracy, though extremely Literature, new series, vol. ii. It has 

injudicious, was not so perfectly unintel- been said that Raleigh's upjust conviction 

ligible as it appears to a reader of Hume, made him in one day the most popular, 

who has overlooked the previous circum- from having been the most odious, man in 

stances. It is also to be considered that England. He was certainly such under 

the king hdd shown so marked a prejudice Elizabeth. This is a striking, but by no 

against Raleigh on his coming to Eng« means solitary, instance of the impolicy 

land, and the hostility of Cecil was so of political persecution. 
huddioia a^d implacable, as might drive 
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among his fidlings; else lie would not Lave undertaken 
a service of so mncli hazard without obtaining a regular 
pardon for his former offence. But it might surely be 
urged that either his commission was absolutely nuU, or 
that it operated as a pardon ; since a man attainted of 
treason is incapable of exercising that authority which is 
conferred upon him.^ Be this as it may, no technical 
reasoning could overcome the moral sense that revolted 
at carrying the original sentence into execution. Bar 
leigh might be amenable to punishment for the deception 
by which he had obtained a commission that ought never 
to have issued ; but the nation could not help seeing ia 
his death the sacrifice of the bravest and most renowned 
of Englishmen to the vengeance of Spain.* 

This unfortunate predilection for the court of Madrid 
had always exposed James to his subjects' jealousy. They 
connected it with an inclination at least to tolerate po- 
pery, and with a dereliction of their commercial interests. 
But from the time that he fixed his hopes on the union of 
his son with the infanta,"* the popular dislike to Spain in- 
creased in proportion to his blind preference. If tiie king 
had not systematically disregarded the public wishes, he 
could never have set his heart on this impolitic match ; 
contrary to the wiser maxim he had laid down in his own 
Basiticon Doron, never to seek a wife for his son except 
in a protestant feamly. But his absurd pride made him 
despise the uncrowned princes of Germany. This Spa- 

^ Rjmer, zvi. Y89. He was empow- ledge the sorereigaty of prince Henry 

ered to name officers, to use niartial law, and the In&nta on their marriage ; and 

4zc Comwallis was directed to propose this 

1 James made it a merit with the formally to the court of Madrid. Id. 

court of Madrid that he had put to death p. 201. But Spahi would not cede the 

a man so capable of serving him, merely point of sovereignty ; nor was this scheme 

to give them satisfaction. Somers Tracts likely to please either the states^eneral 

ii. 437. There is even reason to suspect or the court of France, 

that be betrayed the secret of Raleigh's In the later negotiation about the 

voyage to Gondomar before be sailed, marriage of prince Charles, those of the 

Hardwicke, State Papers, i. 398. It is council who were known or suspected 

said in Mr. Cayley's life of Raleigh that catholics, Arundel, Worcester, Dlgby, 

bis fatal mistake in not securing a par- Weston, Calvert, as well as Buckingham, 

don under the great seal was on account whose connections were such, were in the 

of the expense. But the king would have Spanish party. Those reputed to be 

made some difficulty at least about zealous protestants were all against it 

granting it. Wilson in Kennet, ii. )26. Many of 

This prq)ect began as early as 1605. the former were bribed by Gondomar. 

Winwood. vol. ii. The king had hopes Id., and Boshworth, 1. 19. 
that the United Provinces would acknow- 

1 h.'L 
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nish policy grew much more odious after the memorable 
events of 1619, the election of the king's son-in-law to 
the throne of Bohemia, his rapid downfall, and the con- 
quest of the Upper Palatinate by Austria. If James had 
listened to some sanguine advisers, he would in the first 
instance have supported the pretensions of Frederic. But 
neither his own views of public law nor true policy dic- 
tated such an interference. The case was chiiged after 
the loss of his hereditary dominions, and the king was 
sincerely desirous to restore him to the Palatinate ; but 
he unreasonably expected that he could effect this through 
the friendly mediation of Spain, while the nation, not per- 
haps less unreasonably, were clamorous for his attempting 
it by force of arms. In this agitation of the public mind 
he siunmoned the parliament that met in February, 
1621." 

The king's speech on opening the session was, like all 
PariiomeBt he had made on former occasions, fall of hopes 
t)f 1621. gjj^ promises, taking cheerfully his share of the 
blame as to past disagreements, and treating them as 
little likely to recur ihough all their causes were still in 
operation." He displayed, however, more judgment than 
usual in the commencement of this parliament. Among the 
methods' devised to compensate the want of subsidies, none 
had been more injurious to the subject than patents of 
monopoly, including licences for exclusively carrying on 
certain trader. Though the gdverument was. principally 
responsible for the exactions they connived at, and from 
which they reaped a large benefit, the popular odium fell 
of course on the monopolists. Of these the most obnoxious 
Proceedings Giles Mompesson, who, having obtained 

jgainst a patent for gold and silver thread, sold it of • 
ompesson. -j^gggj. metal. This fraud seems neither very ex- 
traordinary nor very important ; but he had another patent 

^ The proclamation for this parliament last parliament there was " a strange kind 

contains many of the unconstitutional of beast called undertaker," ^ Pari, 

directions to tfao electors, contained, as Hist. i. 1180. Yet this coaxing language 

has been seen, in that of 1604, though was oddly mingled with sallies of his 

shorter. Bymer, xvii. 270. pride and prerogative notions., It is 

'° "Deal with me as I shall desire at evidently his own composition, not Ba- 

your hands," ko, "He knew not," he con's. Thelatter.ingranUugthespeaker't 

told them., ** the laws and customs of the petitions, took the high tone so usual in . 

land when he ^rst came,' and was misled this reign, and directed the house of 

by the old couocill6cs jBrba&w tbe^jld. commona like a schoolmaster. Bacon's 

queen bad left ; "—he owns that at the Works, i. Yoi. ^ 
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for licensing inns and alehouses, wliereia lie is said to 
have used extreme violence and oppression. The honse 
of commons proceeded to investigate Mompesson's delin- 
quency. Conscious that the crown had withdrawn its 
protection, he fled beyond sea. One Michell, a justice of 
peace, who had been the instrument of his tyranny, fell 
into the hands of the commons, who voted him incapable 
of being in the commission of the peace and sent him to 
the Tower Entertaining however, upon second thoughts, 
as we must presume, some doubts about their competence 
to inflict this punishment, especially the form-er part of it, 
they took the more prudent course, with respect to Mom- 
pesson, of appointing Noy and Hakewill to search for 
precedents in order to show how far and for what 
offences their power extended to punish delinquents 
against the state as well as those who offended against 
that house. The result appears some days after, in a 
vote that " they must join with the lords for punishing 
sir Giles Mompesson ; it being no offence against our 
particular house, nor any member of it, but a general 
^evance."^ 

The earliest instance of parliamentary impeachment, 
or of a solemn accusation of any individual hy the com- 
mons at the bar of the lords, was that of lord Latimer in 
the year 1376. The latest hitherto was that of the duke 
of Suffolk in 1449 ; for a proceeding against the bishop 
of London in 1534, which has sometimes been reckoned 
an instance of parliamentary impeachment, does not by 
any means support that privilege of the commons.* It 
had fallen into disuse, partly from the loss of that controil 
which the commons had obtained under Richard II. and 
the Lancastrian kings, and partly from the preference 
the Tudor princes had given to bills of attainder or of 

P Debates of Commons in IMl, vd. answer fheir cxMmplaint The bishop laid 

L p. 84. I quote the two volnmes pab- the matter before the lonls, who all de- 

lished at Oxford in 1766 : they are clared that it was unbecoming for any 

abridged in the new Fftrliamentary His- lord of Parliament to make answer to 

tory. any one in that place ; '* quod non con- 

4 Debates of Commons in 1621, voL L sentaneum fult aliquem procemm prae- 
p. 103, 109. dictorum alicui in eo loco respunsurum." 
• ' The commons in this session com- Lords' Journals, i. 71. The lords, how- 
plained to the lords that the bishop of ever, in 1701 (SUte Trialis, xiv. 276), 
London (Stokesley) had imprisoned one seem to have recognised this as a case of 
Philips on suspicion of heresy. Some Impeachment 
time afterwards they called upon him to 
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painjs and penalties, when they wished to tarn the arm 
of parliament against an obnoxious subject. The revival 
of this ancient mode of proceeding in the case of Mom- 
pesson, though a remar^ble event in our constitutional 
annals, does not appear to have been noticed as an ano- 
maly. It was not indeed conducted according to all the 
forms of an impeachment. The commons, requesting a 
conference wilh the other house, informed them gene- 
rally of that person's oflFence, but did not exhibit any dis- 
tinct articles at their bar. The lords took up themselves 
the inquiry ; and, having become satisfied of his guilt, 
sent a message to the commons that they were ready to 
pronounce sentence. The speaker accordingly, attended 
by all the house, demanded judgment at the bar : when 
the lords passed as heavy a sentence as could be awarded 
for any misdemeanour ; to which the king, by a stretch 
of prerogative which no one was then inclined to call in 
question, was pleased to add perpetual banishment. • 

The impeachment of Mompesson was followed up by 
others against Michell, the associate in his iniquities ; 
against sir John Bennet, judge of the prerogative court, 
for corruption in his office ; and against Field, bishop of 
Llandaff, for being concerned in a matter of bribery.* 
The first of these was punished ; but the prosecution of 
Bennet seems to have dropped in consequence of the ad- 
journment, and that of the bishop ended in a slight cen-: 
sure. But the wrath of the commons was justly roused 
against that shameless corruption which characterizes 
the reign of James beyond every other in our history. It 
is too well known how deeply the greatest man of that 
age was tarnished by the prevailing iniquity. Com- 
Proceedings P^^^ poured in against the chancellor Bacon 
•gainst.ioxxi for receiving bribes from suitors in his court. 
Some have vainly endeavoured to discover an 
excuse which he did not pretend to set up, and even 
ascribed the prosecution to the malevolence of sir Edward 
Coke. " But Coke took no prominent share in this busi- 
ness ; and though some of the charges against Bacon may 
not appear very heinous, especially for those times, 1 
know not whether the unanimous conviction of such a 
man, and the conscious pusillanimity of his defence, do 
not afford a more irresistible presumption of his miscon- 

* Debates In 1621, p. 114, 228. 229. t Id. passim. « Carte. 



James I. AND AGAINST LORD BACON. 



859 



duct than anything specially alleged. He was aba/n- 
'donedj by the court, and had previously lost, as I rather 
suspect, Buckinghain's fevour ; but the king, who had a 
sense of his transcendent genius, remitted the fine of 
40,0002. imposed by the lords, which he was wholly un- 
able to pay. * 

There was much to commend in the severity practised 
by tbe house towards public delinquents ; such examples 

* Glarendoii speaks of this hnpeach- already began? "I hope I shall not be 
ment as an unhe^py precedent, made to found to have the troubled fountain of a 
gratify a private displeasure. This cx- corrupt heart, in a depraved habit of 
pression seems rather to point to Buck- taking rewards to pervert justice ; how- 
ingham tlian to Coke; and some letters soever I may be ftail, and partake of the 
of Bacon to the favourite at the time of abuses of the times." P. 689. Yet the 
his fall display a consciousness of having general disesteem of his contemporaries 
ofEended him. Yet Buckingham had speaks forcibly against him. Sir Simon 
much more reason to thank Bacon as his d'Ewes and Weldon, both indeed bitter 
wisest counsellor than to assist in crush- men, give him the worst of characters, 
ing him. In his Works, vol. L p. T12, ** Surely," says the latter, " never so 
is a tract eiUitled ' Advice to the Duke many ports and so base and abject a 
of Buckingham, containing instructions spirit tenanted together in any one 
for his governance as Minister.' These earthen cottage as in this man." It is a 
are marked by the de^ sagacity and ex- striking proof of the splendour of Bacon's 
tensive observation of the writer. One genius that it was unanimously acknow- 
passage should be quoted in justice to ledged in liis own age amidst so much 
Bacon. " As &r as it may lie in you, that should excite contempt. He had 
let no arbitrary power be intruded; the indeed ingratiated himself with every 
people of this kingdom love the hiws preceding parliament through his incom- 
thereof, and nothing will oblige them parable ductility; having taken an active 
more than a confidence of the free enjoy- part in their complaints of grievances in 
tug of them ; what the nobles upon an 1604, before he became attorney-general, 
occasion once said in Parliament, ' Nolu- and even on many occasions afterwards, 
mus l^es Anglise mutari,' is imprinted while he held that olBoe, having been 
in the hearts of all the people." I may intrusted with the management of con- 
add, that^ witih all Bacon's pliancy, there ferences on the most delicate subjects, 
are fewer overstrained expressions about In 1614 the commons, after voting that 
the prerogative in his political writings the attorney-general ought not to be 
than we should expect. His practice elected to parliament, made an exception 
was servile, but his principles were not in &vonr of Bacon. Journals, p. 460. 
nnconstitutionaU We have seen how - 1 have been always gracious in the 
strongly he uiged the calling of parlia- lower house," he writes to James in 
ment in 1614: and he did the same, un- 1616, begging for the post of chancellor: 
■ happily for himself, in 1621. VoL it '* I have interest in the gentlemen of 
p. 580. He refused also to set the great England, and shall be able to do some 
seal to an office intended to be erected good effect in rectifying that body of 
for enrolling prentices, a speculation ap- parliament-men, which is cardo rerum." 
parently of some monopolists ; writing a VoL ii. p. 496. 

very proper letter to Buckingham, that I shall conclude this note by observing, 
there was no ground of law for it. P. 556. that, if all lord Bacon's philosophy had 
I am very loth to call Bacon, for the never existed, ^ere would be enough in 
sake of Pope's antithesis, " the meanest his political writings to place him among 
of mankind." Who would not wish to the greatest men this country has pro- 
believe the feeling language of his letter duced. 
<to the king, after the attadc on him had 
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being &r more likely to prevent the mjalverBation of men 
in power than any law they oonld enact. Bnt in the 
midst of these laudable proceedings they were hurried 
by ihe passions of the moment into an act of most un- 
warrantable violence. It came to the knowledge of the 
house that one Floyd, a gentleman confined in tiie Fleet 
prison, had used some slighting words about the elector 
palatine and his wife. It appeared, in aggravation, thai 
he was a Boman catholic. Nothing could exceed the 
fury into which the commons were thrown by this very 
insignificant story. A flippant expression, below the cog- 
nizance of an ordinary court, grew at once into a por- 
tentous oflFence, which they ransacked their invention to 
chastise. After sundry novel and monstrous proposi- 
tions, they fixed upon the most d^rading punishment 
they could devise. Next day, however, the chancellor 
of the exchequer delivered a message, that the king, 
thanking them for their zeal, but desiring that it should 
not transport them to inconveniences, would have them 
consider whether they could sentence one who did not be- 
long to them, nor had offended against the house or any 
I member of it ; and whether they could sentence a deny- 
ing party, without the oath of witnesses ; referring them 
to an entry on the rolls of parliament in the first year of 
Henry IV., that the judicial power of parliament does 
not belong to the commons. He would have them con- 
sider whether it would not be better *jLo leave Floyd to 
him, who would punish him according to his fault. 

This message put them into some embarrassment. 
They had come to a vote in Mompesson's case, in the very 
words employed in the king's message, confessing them- 
selves to have no jurisdiction, except over offences against 
themselves. The warm speakers now controverted this 
proposition with such arguments as they could muster; 
Coke, though from the reported debates he seems not to 
have gone the whole length, contending that the house 
was a court of record, and that it consequently had 
power to administer an oath.^^ They returned a message 
by the speaker, excepting to the record in 1 H. IV., 
cause it was not an act of parliament to bind them, and 
persisting, though with humility, in their first votes." 
• The king replied mildly ; urging them to show prece- 

J Detfttes in 1621. vol. ii. p. f . * Debates, p. 14. 
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dents, whiclL they were manifestly incapable of doing. 
The lords requested a conference, which they managed 
with more temper, and, notwithstanding the solicitude 
displayed by the commons to maintain their pretended 
right, succeeded in withdrawing the matter to their own 
jurisdiction. ' This conflict of privileges was by no means 
of service to the unfortunate culprit : the lords perceived 
that they could not mitigate the sentence of ttie lower 
house without reviving their dispute, and vindicated 
themselves from all suspicion of indifference towards the 
cause of the Palatinate by augmented severity. Floyd 
was adjudged to be degraded from his gentility, y^^^^^^ 
and to be held an infamous person ; his testi- the case of 
mony not to be received ; to ride from the Fleet ^^^^^ 
to Cheapside on horseback without a saddle, with his 
fsyce to the horse's tail, and the tail in his hand, and there 
to stand two hours in the pillory, and to be branded in 
the forehead with the letter K ; to ride four days after- 
wards in the same manner to Westminster, and there to 
stand two hours more in the pillory, with words in a 
-paper iu his hat showing his offence ; to be whipped at 
the cart's tail from the Fleet to Westminster Hall ; to 
pay a fine of 5000?., and to be a prisoner in Newgate 
during his life. The whipping was a few days after re- 
mitted o^ prince Charles's motion ; but he seems to have 
undergone the rest of the sentence. There is surely no 
instance in the annals of our own, and hardly of any 
civilized country, where a trifling offence, if it were 
one, has been visited with such outrageous cruelty. The 
cold-blooded deliberate policy of the lords is still more 
disgusting than the wild fury of the lower house.** 

In a former parliament of this reign, afterwards, to denominate their own 

the commons having sent up a message, house a court, as appears by memoranda 

wherein tliey entitled themselves the of 27th and 28th May ; they even issued 

knights, citizens, burgesses, and barons a habeas corpus, as txxxa a court, to bring 

of the commons' court of parliament, the a servant of the earl of Bedford before 

lords sent them word that they would them. So also in 1609, 16th and I7th 

never acknowledge any man that sitteth of February ; and on April 14th and 

in the lower house to have the right or I8tb, 1614; and probably later, if search 

title of a baron of parliament ; nor could were made. 

admit the term of the commons' court I need hardly mention that the barons 

of parliament : " because all your house mentioned above, as part of the commons, 

together, without theirs, doth make no were the members for the cinque ports, 

court of parliament," 4th March, 1606. whose denomination is recognised 

Lords* Journals. Nevertheless the lords several statutes, 

did not scruple, almost immediately . 1> Debates in 1621, vol. i. p. 355« &c\ 
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This case of Floyd is an unhappy proof of the disre- 
gard that poptdar assemblies, when inflamed hj passion, 
are ever apt to show for those princi|des of equity and 
moderation by which, however the sophistry of contem- 
porary Actions may set them aside, a cahn-jndging pos- 
terity will never £ul to measure their proceedings. It 
has contributed at least, along with several others of the 
same kind, to inspire me with a jealons distrost of that 
indefinable, nncontrollable privilege of parliament, which 
has sometimes been asserted, and perhaps with rather 
too much encouragement from those whose {miction it 
is to restrain all exorbitant power. I speak only of the 
extent to which theoretical principles have been carried, 
without insinuating that the privileges of the house of 
commons have been practically stretched in late times 
beyond their constitutional bounds. Time and the course 
of opinion have softened down those high pretensions, 
which jbhe dangers of liberty under James J., as well 
as the natural character of a popular assembly, then 
taught the commons to assume; and the greater hu- 
manity of modem ages has made us revolt from su<^ dis- 
proportionate punishments as were inflicted on Floyd.* 

Everything had hitherto proceeded with harmony be- 
tween the king and parliament. His ready concurrence 
in their animadversion on Mompesson and Miphell, de- 
linquents who had acted at least with the connivance of 
government, and in the abolition of monopolies, seemed to 
remove all discontent. The commons granted two sub- 
sidies early in the session without alloying their bounty 
with a single complaint of grievances. One might sup- 

voL U. p. 6, &C. Mede writes to his oor- manitj.*' And agidn at the bottom i^" For 
respoDdent on May 11, that the ezecu- the honour of Englishmen, and indeed of 
tion had not taken place ; " but I hope it hnman natare, it were to be hoped these 
wilL" The king was plahily averse to it debates were not truly taken, there being 
^ The following observation on Floyd's so many motions contrary to the laws of 
case, written by Mr. Harley, in a manu- the land, the laws of parliament, and corn- 
script acooont of the proceedings (HarL mon justice. Robert Harley, July 14, 
HSS. 6274), is well worthy to be in- 1702." It is remaricable that this date 
serted. I copy from the appendix to the is very near the time when the writer of 
above-mentioned Debates of 1621. "The these Just observations, and the party 
following collection," he has written at which he led, had been straining in more 
the top, " is an instance how far a zeal than one instance the privileges of the 
against popery and for one branch of the house of commons, not certainly with 
royal family, which was supposed to be such violence as in the case of Floyd, but 
neglected by king James, and conse- much beyond what can be deemed their 
quently in opposition to him, will carry legitimate extent 
people agftinst commoa justice and ho- 
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pose that the subject of impositions had been entirely 
forgotten, not an allusion to them occurring in any 
debate. It was voted indeed, in the first days of the 
session, to petition the king about the breach of their 
privilege of free speech, by the imprisonment of sir 
Edwin Sandys, ill 1614, for words spoken in the last par- 
liament; but the house did not prosecute this matter, 
contenting itself with some explanation by the secretary 
of state." They were going on with some bills for re- 
formation of abuses, to which the king was willing to 
accede, when they received an intimation that he ex- 
pected them to adjourn over the summer. It produced a 
good deal of dissatisfaction to see their labour so hastily 
interrupted ; especially as they ascribed it to a want of 
sufficient sympathy on the court's part with their enthu- 
siastic zeal for the elector palatine.' They were ad- 
journed by the king's commission, after an unanimous 
declaration (" sounded forth," says one present, " with 
the voices of them all, withal lifting up their hats in 
their hands so high as they could hold them, as a visible 
testimony of their unanimous consent, in such sort 
that the like had scarce ever been seen in parliament") 
of their resolution to spend their lives and fortunes for 
the defence of their own religion and of the Palatinate. 
This solemn protestation and pledge was entered on 
record in the journals.^ 

They met again after five months, without any change 
in their views of policy. At a conference of the two 
houses, lord Digby, by the king's command, explained 

d In a much later period of the session, to be heard by counsel, and all the lawyers 

when the conunons had lost their good of the house to be present. Debates of 

hunufar, some heat was very Justly ex- 1621, vol. ii. 252. Journals, p. 652. But 

cited by a petition from some brewers, nothing farther seems to have taken place, 

compkdning of an imposition of four- whether on account of the magnitude of 

pence on the quarter of malt The oour- the business which occupied them during 

tiers defended this as a composition in the short remainder of the session, or be- 

lieu of purveyance. But it was answered cause a bill which passed their house to 

that it wa8 compulsory, for several of the prevent illegal imprisonment, or restraint 

principal brewers had been committed on the lawful oceupation of the 8utt)ect, 

and lay long in prison for not yielding to was supposed to meet this case. It is a 

it. One said that impositions of this remarkable instance of arbitrary taxation, 

nature overthrew the liberty of all the and preparatory to an excise, 

subjects of this kingdom ; and if the king " Debates of 1621, p. 14. HatselFs 

may Impose sudi taxes, then are we but Precedents, i. 193. 

villains, and lose all our liberties. It pro- ^ Debates, p. 114, et alibi, passim, 

duced an order that the matter be exa- S VoL ii. p. lYO, 172. 
mined before the houae, the petitkmen 
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all that had occurred in his embassy to Germany for the 
restitution of the Palatinate ; which, though absolutely 
ineffective, was as much as James could reasonably 
expect wilhout a war.^ He had in &ct, though, accord- 
ing to the laxity of those times, without declaring 
war on any one, sent a body of troops under sir Horace 
Vere, who still defended the Lower Palatinate. It 
was necessary to vote more money, lest these should 
mutiny for wimt of pay. And it was stated to the com- 
mons in this conference, that to maintain a sufficient 
army in that country for one year would require 
900,000Z. ; which was left to their consideration.' But 
now it was seen that men's promises to spend their for- 
tunes in a cause not essentially their own are written 
in the sand. The commons had no reason perhaps to 
suspect that the charge of keeping 30,000 men in the 
heart of Germany would fall much short of the estimate. 
Yet after long haggling they voted only one subsidy, 
amounting to 70,000/. ; a sum manifestly insufficient for 
the first equipment of such a force.^ This parsimony 
could hardly be excused by their suspicion of the king's 
unwillingness to undertake the war, for which it afforded 
the best justification. 

James was probably not much displeased at finding so 
Disagree- good a pretext for evading a complianciB with 
STeen^Se S^eiT martial humour ; nor had there been much 
king and appearance of dissatisfaction on either side (if 
commons. exccpt somc murmurs at the commitment of 
one of their most active members, sir Edwin Sandys, to 
the Tower, which were tolerably appeased by the secre- 
tary Calvert's declaration that he had not been com- 
mitted for any parliamentary matter*) till the commons 

; b Jonmals, vol. iL p. 186. want of money and fall in the price of 

i P. 189. Lord Oranfield told the com- lands, voL i. p. 16; and an act was proposed 

jnons there were three reasons why they against the importation of com, voL ii. 

should give liberally. 1. That lands p. 8Y. In fact, rents had been enormously 

were now a third better than when the enhanced in ..this reign, which the coun- 

king came to the crown. 2. That wools, try gentlemen of course endeavoured to 

.which were then 20s., were now 30c 3. keep up. But com, probably throngji- 

lliat com had risen fh>m 26s. to 36s. the good seasons, was rather lower in I62L 

quarter. Ibid. There had certainly been than it had been— about 30s. a quarter, 

a very great increase of wealth under k p. 242, &c. 

James, especially to the country gentle- l Id. 1Y4, 200. Compare also p. 151. 

men ; of whidi their style of building is Sir Thomas Wentworth appears to have 

an evident proot Yet in this very discountenanced the resenting this as a 

eession complaints had been made of the breach of privilege. Doubtless the houssr 
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drew up a petition and remonstrance against the growth 
of popery; suggesting, among other remedies for this 
grievance, that the prince should marry one of our own 
religion, and that the king would direct his eflforts 
against that power (meaning Spain) which first main- 
tained the war in the Palatinate. This petition was pro- 
posed by sir Edward Coke. The courtiers opposed it 
as without precedent ; the chancellor of the duchy 
observing that it was of so high and transcendent a 
nature, he had never known the like within those walls. 
Even the mover defended it rather weakly, according to 
our notions, as intended only to remind the king, but 
requiring no answer. The scruples affected by the cour- 
tiers, and the real novelty of the proposition, had so 
great an effect, that some words were inserted declaring 
that the house " did not mean to press on the king's 
most undoubted and royal prerogative."" The petition, 
however, had not beien presented, when the king, having 
obtaiaed a copy of it, sent a peremptory letter to the 
speaker, that he had heard how some fiery and popular 
spirits had been emboldened to debate and argue on ' 
matters far beyond their reach or capacity, and directing 
him to acquaint the house with his pleasure that none ' 
therein should presume to meddle with anything con-' 
ceming his government or mysteries of state; namely, 
not to speak of his son's match with the princess of 
Spain, nor to touch the honour of that king, or any other 
of his friends and confederates. Sandys' commitment, 
he bade them be informed, was not for any misdemeanor 
in parliament. But, to put them out of doubt of any 
question of that nature that may arise among them here- 
aft&r, he let them know that he thought himself very 
free and able to punish any man's misdemeanors in par- 
liament^ as well during their sitting as after, which he 
meant not to spare upon occasion of any man's insolent 
behaviour in that place. He assured them that he would 
not deign to hear their petition if it touched on any 
of those points which he had forbidden." 
. The house received this message with unanimous 

allowed great and even excesiive mode- It was taken up again aftenrardi ; p. 

ration in it ; for we can hardly doubt that 269. 

Sandys was really committed for no other ™ Journals, voL ii. p. 261, kc 

cause than his.hehayiour in parliament. " P.284r 
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firmness, but without any undue warmth. A committee 
was appointed to draw up a petition, which, in the most 
decorous language and with strong professions of regret 
at his majesty's displeasure, contained a defence of their 
former proceedings, and hinted very gently that they 
could not conceive his honour and safety, or tl^e state of 
the kingdom, to be matters at any time unfit for their 
deepest consideration in time of parliament. They ad- 
verted more pointedly to that part of the king's message 
which threatened them for liberty of speech, c^ling it 
their ancient and undoubted right, and an inheritance 
reoeived from their ancestors, which they again prayed 
him to confirm.** His answer, though ccmsiderably 
milder than what he had designed, gave indications of a 
resentment not yet subdued. He dwelt at length on 
their unfitness for entering on matters of government, 
and commented with some asperity even on tiieir present 
apologetical petition. In the conclusion he observed 
that, ** although he could not allow of the style calling 
their privileges an undoubted right and inheritance, but 
could rather have wished that they had said that their 
privileges were derived from the grace and permission 
of his ancestors and himself (for most of them had grown 
from precedent, which rather shows a toleration than 
inheritance), yet he gave them his royal assurance that, 
as long as tney contained themselves within the limits of 
their duty, he would be as careful to maintain their law- 
ful liberties and privileges as he would his own preroga- 
tive, so that their house did not touch on that prerogative, 
which would enforce him or any just king to retrench 
their privileges." ^ 

This explicit assertion that the privileges of the com- 
mons existed only by sufferance, and conditionally upon 
good behaviour, exasperated the house far more than the 
denial of their right to enter on matters of state. In the 
one they were conscious of having somewhat transgressed 
the boundaries of ordinary precedents ; in the other their 
individual security, and their very existence as a deli- 
berative assembly, were at stake. Calvert, the secretary, 
and the other ministers, admitted the king's expressions 
to be incapable of defence, and called them a slip of the 
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pen at the close of a long answer.** The commons were 
not to be diverted by any such excuses from their neces- 
sary duty of placing on record a solemn claim of right. 
Nor had a letter from the king, addressed to Calvert, 
much influence ; wherein, while he reiterated his assur- 
ances of respecting their privileges, and tacitly withdrew 
the menace that rendered them precarious, he said that 
he could not with patience endure his subjects to use 
such anti-monarchical words to him concerning their 
liberties as ancient and undoubted right and inherit- 
ance, without subjoining that they were granted by the 
grace and favour of his predecessors.'" After a long 
and warm debate they entered on record in the Journals 
their famous protestation of December 18th, 1621, in the 
following words : — 

" The commons now assembled in parliament, being 
justly occasioned thereunto, concerning sundry liberties, 
franchises, privileges, and jurisdictions of parliament, 
amongst others not herein mentioned, do make this pro- 
testation following : — That the liberties, franchises, pri- 
vileges, and jurisdictions of parliament are the ancient 
and undoubted birthright and inheritance of the subjects 
of England; and that the arduous and urgent affidrs 
concerning the king, state, and the defence of the realm, 
and of the church of England, and the making and main- 
tenance of laws, and redress of mischiefs and grievances 
which daily happen within this realm, are proper subjects 
and matter of counsel and debate in parliament; and 
that in the handling and proceeding of those businesses 
every member of the house hath, and of right ought to 
have, freedom of speech to propound, treat, reason, and 
bring to conclusion the same ; ih&t the commons in par- 
liament have like liberty and freedom to treat of those 
matters in such order as in their judgments shall seem 
fittest : and that every such member of the said house 
hath like freedom from all impeachment, imprisonment, 
and molestation (other than by the censure of the house 
itself ), for or concerning any bill, speaking, reasoning, or 
declaring of any matter or matters touching the parlia- 
ment or parliament business ; and that, if any of the said 
•members be complained of and questioned for anything 
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said or done in parliament, the same is to be showed to 
the king by the advice and assent of all the commons 
assembled in parliament, before the king give credence 
to any private information."' 

This protestation was not likely to pacify the ting's 
Dissolution anger. He had already pressed the commons 
moM i5S ^ niake an end of the business before them, 
Tt^ug re- under pretence of wishing to adjourn them 
monbtrance. i^fo^ Christmas, but probably looking to a 
dissolution. They were not in a temper to regard any 
business, least of all to grant a subsidy, till this attack 
on their privileges should be fully retracted. The king 
therefore adjourned, and, in about a fortnight after, dis- 
solved them. But in the interval, having sent for the 
journal-book, he erased their last protestation with his 
own hand, and published a declaration of the causes 
which had provoked him to this unusual measure, alleg- 
ing the unfitness of such a protest, after his ample 
assurance of maintaining their privileges, the irregular 
manner in which, according to him, it was voted, and its 
ambiguous and general wording, which might serve in 
future times to invade most of the prerogatives annexed 
to the imperial crown. In his proclamation for dissolv- 
ing the parliament James recapitulated all his grounds 
of offences ; but finally required his subjects to take 
notice that it was his intention to govern them as his 
progenitors and predecessors had done, and to call a 
parliament again on the first convenient occasion.* He 
immediately followed up this dissolution of parliament 
by dealing his vengeance on its most conspicuous 
leaders : sir Edward Coke and sir Robert Philips were 
committed to the Tower ; Mr. Pym and one or two more 
to other prisons ; sir Dudley Digges, and several who 
were somewhat less obnoxious than the former, were sent 
on a commission to Ireland, as a sort of honourable 
banishment." The earls of Oxford and Southampton 
underwent an examination before the council, and the 
former was committed to the Tower on pretence of 
having spoken words against the king. It is worthy of 

• Journate, VOL U. p. 369. part 11. p. 155 (4ta edit); D'IsTaeU'f. 

t Rymer, xvii. 344 ; FarL Hist ; Carte, Character of James I., p. 125 ; and Mode's 

93 ; Wilaon. Letters, HarL MSS. 389. 
" Besfdef the histadaofl, see Cabala, 
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observation that, in this session, a portion of the nppei* 
house had united in opposing the court. Nothing of this 
kind is noticed in former parliaments, except perhaps a 
little on the establishment of the Beformation. In this 
minority were considerable names ; Essex, Southampton, 
Warwick, Oxford, Say, Spencer. Whether a sense of 
public wrongs or their particular resentments influenced 
these noblemen, their opposition must be rekoned an 
evident sign of the change that was at work in the spirit 
of the nation, and by which no rank could be wholly 
unaffected.' 

James, with all his reputed pusillanimity, never 
showed any signs of fearing popular opinion, jfj^priage 
His obstinate i^erence to the marriage treaty treaty with 
with Spain was the height of political rashness 
in so critical a state of the public mind. But what with 
elevated notions of his prerogative and of his skill in 
government on the one hand, what with a confidence in 
the submissive loyalty of the English on the other, he 
seems constantly to have fancied that all opposition pro- 
ceeded from a small troublesome faction, whom if he 
could any way silence, the rest of his people would at 
once repose in a dutiful reliance on his wisdom. Hence 
he met every succeeding parliament with as sanguine 
hopes as if he had suffered no disappointment in the last. 
The nation was however wrought up at this time to an 
alarming pitch of discontent. Libels were in circulation 



' Wilaon's History of James L, in Ken- 
net, ii. 247, 749. Thirty-three peers, Mr. 
Joseph Mede tells us in a letter of Feb. 24, 
1621 (Harl. MSS. 389), " signed a petition 
to the king which they refused to deliver 
to the council, as he desired, nor even to 
the prince, unless he would say he did 
not receive it as a councillor ; whereupon 
the king sent for lord Oxford, and asked 
him for it: he, according to previous 
agreement, said he had it not : then he 
sent for another, who made the same 
answer; at last they told him they had 
resolved not to deliver it, unless they were 
admitted all together. Whereupon his ma- 
Jtety, wonderfully incensed, sent them all 
away, re infectA, and said that he would 
come into parliament himself, and bring 
them all to the bar." This petiUon. I 
believe, did not relate to any general 
VOL. I. 



grievances, but to a question of their own 
privileges, as to their precedence of Scots 
peers. Wilson, ubi supriL But several 
of this large number were inspired by 
more generous sentiments; and the com- 
mencement of an aristocratic opposition 
deserves to be noticed. In another letter, 
written in March, Mede speaks of the 
good understanding between the king and 
parliament; he promised they should sit 
as long as they like, and hereafter he 
would have a parliament every three 
years. " Is not this good if It be true ? 
. .... But cerUin it is that the 
lords stick wonderful fast to the conunons, 
and all take great pains." 

The entertaining and sensible biogra- 
pher of James has sketched the characters 
of these Whig peers. Aikin's James L. 
it 238. 
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about 1621, so bitterly malignant in their censures of 
his person and administration, that two hundred years 
might seem, as we read them, to have been mistaken in 
their date.' Heedless, however, of this growing odium, 
James continued to solicit the affected coyness of the 
court of Madrid. The circumstances of that negotiation 
belong to general history." It is only necessary to re- 
mind the reader that the king was induced, during the 
residence of prince Charles and the duke of Buckingham 
in Spain, to swear to certain private articles, some of 
which he had already promised before their departure, 
by which he bound hunself to suspend all penal laws 
affecting the catholics, to permit the exercise of their 
religion in private houses, and to procure from parlia- 
ment if possible a legal toleration. This toleration, as 
preliminary to the entire re-establishment of popery, had 
been the Sjcst great object of Spain in the treaty. But 



y One of these may be found in the 
Somere Tracts, IL 470, entitled Tom Tell- 
tnith, a most mal^ant ebullition of 
disloyalty, which the author must have 
risked his neck as well as ears in pub- 
lishing. Some outrageous reflections on 
the personal character of the king could 
hardly be excelled by modem licentious- 
ness. Proclamations about this time 
against excess of lavish speech in matters 
of state, Bymer, xviL 275, S14, and 
against printing or uttering seditious and 
scandalous pamphlets, id. S22, 616, show 
the tone and temper of the nation. [See 
also the extracts from the reports of 
TiUi^res, the French ambassador, in Rau- 
mer's History of 16th and 17 th Centuries 
illustrated, voL ii. p. 246, et alibi. Nothing 
can be more unfavourable to James in 
every respect than these reports; but 
his leaning towards Spanish connexions 
might inspire some prc;]udice into a French 
diplomatist At a considerably earlier 
period, 1606, if we may trust the French 
ambassador, the players brought forward 
** their own king and all his favourites in 
a very strange fashion. They made him 
curse and swear because he had been 
robbed of a bird, and beat a gentleman 
because he had called off the hounds from 
the scent. They represent him as drunk 
at least once a day, &c He has upon 
this made order that no play shall be 
heoceforth acted in London; for the re- 



peal of which order they have already 
offered 100,000 livres. Perhaps the per- 
mission will be again granted, but upon 
condition that they represent no recent 
history, nor speak of the present time." 
Raumer, iL 219. If such an order was 
ever issued, it was speedily repealed; 
for there is no year to which new plays 
are not referred by those who have written 
the history of our drama. But the offence 
which provoked it is extraordinary, and 
hardly credible ; though, coming^ on the 
authority of a resident ambassador, we 
cannot set it aside. The satire was, of 
course, conveyed under the character of a 
fictitious king; for otherwise the playere 
themselves would have been punished. 
The time seems to have been in March, 
1606. The recent story of the Due de 
Biron had been also brought on the stage, 
which seems much less wonderfuL 1846.] 
' The letters on this subject published 
by lord Hardwicke, State Papers, voL L, 
are highly important; and, being un* 
known to Carte and Hume, render their 
narratives les* satisfactory. Some pam- 
phlets of the time, in the second volume 
of the Somers Tracts, may be read with 
interest; and Howell's Letters, being 
written from Madrid during the prince 
of Wales's residence, deserve notice. See 
also Wilson in Kennet, p. 760. et post. 
Dr. Lingard has illustrated the sui(ject 
lately, U. 271. 



James I. 



PARLIAMENT OF 1624. 



371 



that court, having protracted the treaty for years, in 
order to extort more favourable terms, and interposed a 
thousand pretences, became the dupe of its own artifices ; 
the resentment of a haughty minion overthrowing with 
ease the painful &bric of this tedious negotiation. 

Buckingham obtained a transient and unmerited popu- 
larity by thus averting a great public mischief, parliament 
which rendered the next parliament unexpect- ®^ i^*- 
edly peaceable. The commons voted three subsidies and 
three fifteenths, in value about 300,000/. ; * but with a 
condition, proposed by the king himself, that, in order 
to ensure its application to naval and military arma- 
ments, it should be paid into the hands of treasurers 
appointed by themselves, who should issue money only 
on the warrant of the council of war. He seemed 
anxious to tread back the steps made in the former ses- 
sion, not only referring the highest matters of state to 
their consideration, but promising not to treat for peace 
without their advice. They, on the other hand, acknow- 
ledged themselves most bound to his majesty for having 
been pleased to require their humble advice in a case so 
important, not meaning, we may be sure, by these cour- 
teous and loyal expressions, to recede from what they 
had claimed in the last parliament as their undoubted 
right.^ 

The most remarkable affair in this session was the im- 
peachment of the earl of Middlesex, actually 
lord treasurer of England, for bribery and other ment of ' 
misdemeanors. It is well known that the ^^^^^sex. 



^ Hume, and many other writers on 
the side of the crown, assert the value of 
a snbsidy to have fallen from 70,000{., at 
which it had been under the Tndors, to 
55,000{., or a less sum. But, though I 
will not assert a negative too boldly, I 
have no recollection of having found any 
good authority for this; and it is surely 
too improbable to be lightly credited. 
For, admit that no change was made in 
eadi man's rate according to the increase 
of wealth and diminution of the value of 
money, the amount must at least have 
been equal to what it had been ; and to 
suppose the contributors to have pre- 
vailed on the assessors to underrate them 
is rather contrary to common IBscal usage. 
In one of Mede's letters, which of course 



I do not quote as decisive, it is said that 
the value of a subsidy was not above 
80,000{. ; and that the assessors were di" 
rected (this was in 1621) not to follow 
former books, but value every man's es- 
tate according to their knowledge, and not 
his own confession. 

b Pari. Hist 1383, 1388, 1390; Carte, 
119. The king seems to have acted pretty 
fairly in this parliament, bating a gross 
£Edsehood in denying the intended tolera- 
tion of papists. He wished to get further 
pledges of support from parliament before 
he plunged into a war, and was very right 
in doing so. On the other hand, the 
prince and duke of Buckingham behaved 
in public towards him with great rude- 
ness. ParL Hist 1396. 

1^% 
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prince of Wales and duke of Buckingham inlstituted this 
prosecution, to gratify the latter's private pique, against 
the wishes of the kmg, who warned them they would 
live to have their fill of parliamentary impeachment. It 
was conducted by managers on the part of the commons 
in a very regular form, except that the depositions of 
witnesses were merely read by the clerk; that funda- 
mental rule of English law which insists on the viva 
voce examination being as yet unknown, or dispensed 
with in political trials. Nothing is more worthy of 
notice in the proceedings upon &is impeachment than* 
what dropped jfrom sir Edwin Sandys, in speaking upon 
one of the charges. Middlesex had laid an imposition of 
SL per ton on French wines, for taking off which he re- 
ceived a gratuity. Sandys commenting on this offence, 
protested, in the name of the commons, that they intended 
not to question the power of imposing claimed by the 
king's prerogative : this they touched not upon now ; 
they continued only their claim, and when they should 
have occasion to dispute it would do so with all due 
regard to his majesty's state and revenue." Such cautious 
and temperate language, far from indicating any dispo-" 
sition to recede from fiieir pretensions, is rather a proof 
of such united steadiness and discretion as must ensure 
their success. Middlesex was imanimously convicted 
by the peers.*^ His impeachment was of the highest 
moment to the commons, as it restored for ever that 
salutary constitutional right which the single precedent 
of lord Bacon might have been insufficient to establish 
against the ministers of the crown. 

The two last parliaments had been dissolved without 
passing a single act, except the subsidy bill of 1621. An 
interval of legislation for thirteen years was too long for 
any civilised country. Several statutes were enacted in 



c Part. Hist 1421. 

d Clarendon blames the impeadiment 
of Middlesex for the very reason which 
makes me deem it a fortmiate event for 
the constitution, and seems to consider 
him as a sacrifice to Buckingham's re- 
sentment Hacket also, the biographer 
of Williams, takes his part Carte, how- 
ever, thought him guilty, p. 116; and the 
unanimous vote of the peers is much 



against him, since that house was not 
wholly governed by Buckingham. See 
too the Life of Nicholas Farrar in Words- 
worth's Ecclesiastical Biography, voL iv., 
where it §ppear8 that that pious and con- 
scientious man was one of the treasurer's 
most forward accusers, having been 
deeply injured by him. It is difficult to 
determine the question from the printed 
trial 
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the present session, but none so material as that for 
abolishing monopolies for the sale of merchandise, or for 
using any trade.* This is of a declaratory nature, and 
recites that they are already contrary to the ancient and 
fundamental laws of the reabn. Scarce any difference 
arose between the crown and the commons. This sin- 
gular calm might probably have been interrupted, had 
not the king put an end to the session. They expressed 
some little dissatisfaction at this step,' and presented a 
list of grievances, one only of which is sufficiently con- 
siderable to deserve notice ; namely, the proclamations 
already mentioned in restraint of building about London, 
whereof they complain in very gentle terms, considering 
their obvious illegality and violation of private right.* 

The commons had now been engaged for more than 
twenty years in a struggle to restore and to fortify their 
own and their fellow subjects* liberties. They had 
obtained in this period but one legislative measure of 
importance, the late declaratory act against monopolies. 
But they had rescued from disuse their ancient right of 
impeachment. They had placed on record a protestation 
of their claim to debate all matters of public concern. 
They had remoni|^rated against the usurped prerogatives 
of binding the subject by proclamation, and of levying 
customs at the out-ports. They had secured beyond 
controversy their exclusive privilege of determining con- 
tested elections of their members. Of these advantages 
some were evidently incomplete, and it would require 
the most vigorous exertions of future parliaments to 
realize them. But such exertions the increased energy 
of the nation gave abundant cause to anticipate. A deep 
and lasting love of freedom had taken hold of every class 
except perhaps the clergy, from which, when viewed 
together with the rash pride of the court and the uncer- 
tainty of constitutional principles and precedents, col- 
lected through our long and various history, a calm by- 
stander might presage that the ensuing reign would not 
pass without disturbance, nor perhaps end without con- 
fusion. 

* 21 Jac I., c. 3. See what lord Coke says on this act, and on the general snb* 
Ject of monopolies, 3 Inst 181. 

t P. H. 1483. 8 Id- 1488. 



374 



CHARACTER OF CHARLES. Chap. VII. 



CHAPTER VII. 

ON THE ENGLISH CONSTITUTION FROM THE ACCESSION OF CHARLES I. 
TO THE DISSOLUTION OF HIS THIRD PARLIAMENT. 



Pftrliament of 1625— Its Dissolution— Another Pftrliftment called— Prosecatlon of 
Bnckingbam— Arbitrary Proceedings towards the Earls of Amndel and Bristol- 
Loan demanded by the King— Several committed for refusal to contribute— They 
sue for a Habeas Corpus— Argoments on this Question, which Is decided against 
them— A Parliament called in 1628— Petition of Rif^t— King's Reluctance to 
grant it — Tonnage and Poundage disputed — Kii^ dissolves Parliament — ^Religious 
DilTerences — Prosecution of Puritans by Bancroft— Growth of High Church Tenets 
—Differences aa to the Observance of Sunday— Anninian Controversy — State of 
Catholics under James— Jealousy of the Court's Favour towards them— Uncon- 
stitutional Tenets promulgated by the Hi^ Church Party— General Remarks. 

Charles I. had much in his character very suitable 
to the times in which he lived, and to the spirit 
of the people he was to rule ; a stem and serious de- 
portment, a disinclination to all liq^ntiousness, and 
a sense of religion that seemed more real than in his 
father.' These qualities we might suppose to have 
raised some expectation of him, and to have procured at 
his accession some of that popularity which is rarely 
withheld from untried princes. Yet it does not appear 
that he enjoyed even this first transient sunshine of his 
subjects* affection. Solely intent on retrenching the 
excesses of prerogative, and well aware that no sovereign 
would voluntarily recede from the possession of power, 
they seem to have dreaded to admit into their bosoms 
any sentiments of personal loyalty which might enervate 
their resolution. And Charles took speedy means to 
convince them that they had not erred in withholding 
their confidence. 

^ The general temperance and chastity p. 65. I am aware that he was not the 

of Charles, and the effect those virtues perfect saint as well as martyr which his 

had in reforming the outward face of the panegyrists represent him to have been ; 

court, are attested by many writers, and but it is an unworthy office, even for the 

especially by Mrs. Hutchiason, whose purpose of throwing ridicule on ezagge- 

good word he would not have undeserv- rated praise, to turn the microscope of 

edly obtained. Mem. of CoU Hutchinson, history on private life. 
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Elizabeth in her systematic parsimony, James in his 
aversenesB to war, had been alike influenced by a con- 
sciousness that want of money alone could render a 
parliament formidable to their power. None of the 
irregular modes of supply were ever productive enough 
to compensate for the clamour they occasioned; after 
impositions and benevolences were exhausted, it had 
always been found necessary, in the most arbitrary 
times of the Tudors, to fall back on the representatives 
of the people. But Charles succeeded to a war, at least 
to the preparation of a war, rashly undertaken through 
his own weak compliance, the arrogance of his favourite, 
and the generous or fanatical zeal of the last parliament. 
He would have perceived it to be manifestly impossible, 
if he had been capable of understanding his own posi- 
tion, to continue this war without the constant assistance 
of the house of commons, or to obtain that assistance 
without very costly sacrifices of his royal power. It 
was not the least of this monarch's imprudences, or 
rather of his blind compliances with Buckingham, to 
have not only commenced hostilities against Spain which 
he might ea«ily have avoided,^ and persisted in them for 
four years, but entered on a fresh war with France, 
though he had abundant experience to demonstrate the 
impossibility of defraying its charges. 

The first parliament of this reign has been severely 
censured on account of the penurious supply parliament 
it doled out for the exigencies of a war in ofi625. 
which its predecessors had involved the king. I will 
not say that this reproach is wholly unfounded. A 
more liberal proceeding, if it did not obtain a reciprocal 
concession from the king, would have put him more in 
the wrong. But, accor^ng to the common practice and 
character of all such assemblies, it was preposterous to 
expect subsidies equal to the occasion until a foundation 
of confidence should be laid between the crown and 
parliament. The commons had begun probably to re- 
pent of their hastiness in the preceding year, and to 
discover that Buckingham and his pupil, or master 



b War had not been declared at 
Charles's accession, nor at the dissolution 
of the first parliament In fiict, he was 



much more set upon It than his subjects. 
Hume and all his school kept this out of 
sight 
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(whicli shall we say'?), liad' conspired to deceive them.*' 
They were not to forget that none of the chief grievances 
of the last reign were yet redressed, and that supplies 
must be voted slowly and conditionally if they would 
hope for reformation. Hence they made their grant of 
tonnage and poundage to last but for a year instead of 
the king's life, as had for two centuries been the practice; 
on which accoimt the upper house rejected the bill/ 
Nor would they have refused a further supply, beyond 
the two subsidies (about 140,000?.^ which they had 
Its dinoiQ- granted, had some tender of redress been madia 
by the crown; and were actually in debate 
upon the matter when interrupted by a sudden dis- 
solution.' 

Nothing could be more evident, by the experience of 
the late reign as well as by observing the state of public 
spirit, than that hasty and premature dissolutions or 
prorogations of parliament served but to aggravate the 
crown's embarrassments. Every successive house of 
commons inherited the feelings of its predecessor, with- 
out which it would have ill represented the prevalent 
humour of the nation. The same men, for the most 
part, came again to parliament more irritated and despe- 
rate of reconciliation with the sovereign than before. 
Even the politic measure, as it was fancied to be, o£ 
excluding some of the most active members from seats 
in the new assembly, by nominating them sheriffs for 
the year, failed altogether of the expected success ; as it 
naturally must in an age when all ranks partook in a 
common enthusiasm.' Hence the prosecution against 

« Hume has disputed this, but with d ParL Hist voL U. p. 6. 

little success, even on his own showing. * Id. 33. 

He observes, on an assertion of Wilson f The language of lord-keeper Coventry 

that Buckini^bam lost his popularity after in opening the session was very iU'cal- 

Bristol arrived, because he proved that culated for the spirit of the commons : 

the former, while in Spain, had professed *' If we consider ari^t, and think of that 

himself a papist,— that it is false, and incomparable distance between the sn- 

was never said by BristoL It is singular preme height and majesty of a mighty 

that Hume should know so positively monarch and the submissive awe and 

what Bristol did not say in 1624, when lowliness of loyal subjects, we cannot but 

it is notorious that he said in parliament receive exceeding comfort and oontent- 

what nearly comes to the same thing in ment in the fhune and constitution of 

1626. See a curious letter in Cabala, this highest court, wherein not only the 

p. 224, showing what a combination had prelates, nobles, and grandees, but the 

been formed against Buckingham, of all commons of all degrees, have their part ; 

descriptions of malecontents. and wherein that high miyjesty doth de* 
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Buckingham, to avert whicli Charles had dissolved his 
first parliament, was commenced with redoubled vigour 
in the second. It was too late, after the precedents 
of Bacon and Middlesex, to dispute the right of the 
commons to impeach a minister of state. The king, 
however, anticipating their resolutions, after some sharp 
speeches only had been uttered against his favourite, 
sent a message that he would not allow any of his 
servants to be questioned among them, much less such 
as were of eminent place and near unto him. He saw, 
he said, that some of them aimed at the duke of Buck- 
ingham, whom, in the last parliament of his father j 
all had combined to honour and respect, nor did he 
know what had happened since to alter their affections ; 
but he assured them that the duke had done nothing 
without his own special direction and appoint- prosecution 
jnent. This haughty message so provoked the of Bucking- 
commons, that, having no express testimony ^* 
against Buckingham, ^ey came to a vote that common 
fame is a good ground of proceeding either by inquiry 
or presenting the complaint to the Jiing or lords ; nor 
did a speech from the lord-keeper, severely rating their 
presumption, and requiring on the king's behalf that 
they should punish two of their members who had 
given him offence by insolent discourses in the house, 
^ lest he should be compeUed to use his royal authority 
against them, — nor one from the king himself, bidding 
them " remember that parliaments were altogether in 
his power for their calling, sitting, and dissolution; 
therefore, as he found the fruits of them good or evil, 
they were to continue to be or not to be," * — ^tend to 

scend to admit, or rather to invite, the encroaching on his prerogative ; for in 

humblest of his sul]|)ects to conference and his messages he had told them that he 

counsel with him," bo. He gave them a must then use new councils. In aU 

distinct hint afterwards that they must Christian kingdoms there were parlia- 

not expect to sit long. Pari. Hist 39. ments anciently, till the monarchs, seeing 

8 Pari. Hist 60. I know of noUiing their turbulent spirits, stood upon their 

imder the Tudors of greater arrogance prerogatives, . and overthrew them all, 

than this language. Sir Dudley Carleton, except with us. In foreign countries the 

accustomed more to foreign negotiations people look not like ours, with store of 

than to an English house of commons, flesh on their backs, but like ghosts, being 

gave veiy Just offence by deicantii^ on nothing but skin and bones, with some 

the misery of the people in other ooun- thin cover to their nakedness, and wearing 

tries. ** He cautioned them not to make wooden shoes on their feet— a misery 

the king out of love with parliaments by beyond expression, axui UoX ^^N> 
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pacify or to intiniidate the assembly. They addressed 
the king in very decorous language, but asserting the 
ancient, constant, and undoubted right and usage of 
parliaments to question and complain of all persons, of 
what degree soever, found grievous to the commonwealth, 
in abusing the power and trust committed to them by 
their sovereign. The duke was accordingly impeached 
at the bar of the house of peers on eight articles, many 
of them probably well founded; yet, as the commons 
heard no evidence in support of them, it was rather 
unreasonable in them to request that he might be com* 
mitted to the Tower, 

In the conduct of this impeachment, two of the 
managers, sir John Eliot and sir Dudley Digges, one 
the most illustrious confessor in the cause of liberty 
whom that time produced, the other a man of much 
ability and a useful supporter of the popular party, 
though not free from some oblique views towards pro- 
motion, gave such offence by words spoken, or alleged 
to be spoken, in derogation of his majesty's honour, ^at 
they were committed to the Tower. The commons of 
course resented this new outrage. They resolved to do 
no more business till they were righted in their privileges. 
They denied the words imputed to Digges ; and, thirty- 
six peers asserting that he had not spoken them, the 
king admitted that he was mistaken, and released both 
Arbitrary their members.*" He had already broken in 
toS^^the ^P^^ ^® privileges of the house of lords by 
earls of committing the earl of Arundel to the Tower 
^^^^^ during the session; not upon any political 
chal-ge, but, as was commonly surmised, on account of 
a marriage which his son had made with a lady of royal 

free from ; and let us not lose the repute had been rather oonspicnous in the late 

of a free-born nation by our tnrbulency reign, and whose character is drawn by 

in parliament" Rushworth. Clarendon in the first book of his history. 

This was a hint, in the usual arn^^t He held ten proxies in the king's first 

style of courts, that the liberties of the parliament, as Buckingham did thirteen, 

people depended on favour, and not on Lingard, ix. 328. In the second, Pern- 

their own determination to maintain broke had only five, but the duke still 

them. came with thirteen. Lords' Journals, 

h Pari. Hist. 119; Hatsell, L 14t; p. 491. This enormous accumulation of 

Lords' Journals. A few peers refused to suffrages in one person led to an order 

join in this. of the howe, which is now its established 

Dr. Lingard has observed that the regulation, that no jpeer can hold more 

opposition in the house of lords was than two proxies. Lords' Journals, p. 

beaded by the earl of PemljTofce, who 607. 
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blood. Such private offences were snffieient in those 
arbitrary reigns to expose the subject to indefinite 
impidsonment, if not to an actual sentence in the star- 
chamber. The lords took up this detention of one of 
their body, and, after formal examination of precedents 
by a committee, came to a resolution, " that no lord of 
parliament, the parliament sitting, or within the usual 
times of privilege of parliament, is to be imprisoned 
or restrained without sentence or order of the house, 
unless it be for treason or felony, or for refusing to give 
surety for the peace." This assertion of pnvilege was 
manifestly warranted by the co-extensive liberties of the 
commons. After various messages between the king 
and lords, Arundel was ultimately set at liberty.* 

This infringement of the rights of the peerage was 
accompanied by another not less injurious, the , „ . , , 

n t n "^'j. r ^ It. \ r and Bristol, 

refusal of a wnt of summons to the earl of 
Bristol. The lords were justly tenacious of this unques- 
tionable privilege of their order, without which its 
constitutional dignity and independence could never be 
maintained. Whatever irregularities or uncertainty of 
legal principle might be found in earlier times as to 
persons summoned only by writ without patents of 
creation, concerning whose hereditafj^ peerage there is 
much reason to doubt, it was beyond all controversy that 
an earl of Bristol holding his dignity by patent was 
entitled of right to attend- parliament. The house 
necessarily insisted upon Bristol's receiving his summons, 
which was sent him with an injunction not to comply 
with it by taking his place. But the spirited earl knew 
that the king's constitutional will expressed in the writ 
ought to outweigh his private command, and laid the 
secretary's letter before the house of lords. The king 
prevented any farther interference in his behalf by 



by the attorney-general, whereon he was committed to 
the Tower. These assaults on the pride and consequence 
of an aristocratic assembly, from whom alone the king 
could expect effectual support, display his unfitness not 
only for the government of England, but of any other 
nation. Nor was his conduct towards Bristol less 




exhibited against him 



i FarL Hist. 125; Hatsell, 141. 



380 



rXFITXESS OF CHARLES TO GOVESX. Chip, m 



oppiressive than impolitic. If we look at the harsh and 
indecent employment of his own anthoiitT, and even 
tesdmonj, to inflnence a criminal pTocesB against a man 
of approved and untainted worth,^ and his sanction of 
charges which, if Bristol's defence he as tme as it is 
now generally admitted to he, he mnst have known to he 
unfounded, we shall hardly concur ¥rith those candid 
persons who helieve that Cliarles would have heen an 
excellent prince in a more absolute monarchy. Nothing, 
in truth, can he more preposterous than to maintain, 
like Clsiendon and Hume, the integrity and iimo- 
oence of lord Bristol, together ¥rith the sincerity and 
humanity of Charles I. Such inconsistencies hetray a 
determination in the historian to speak of men according 
to his preconceived affection or prejudice, without so 
, much as attempting to reconcile these sentiments to the 
&cts which he can neither deny nor excuse.* 

Though the lords petitioned s^ainst a dissolution, the 
king was determined to protect his favourite, and 
rescue himself from the importunities of so re&actory 
a house of commons." Perhaps he had already taken 

k Mr. Brodie has connnentod nther Id. 98. The bom oMocd two qoestkns 

too wevenlj oo Bristol's ooBdoct. roL iL on this to be put to the iadge&z 1. Whe- 

p. 109. That he was " actuated merely tlier, in case of treason or feknj. the 

by motires of self-aggraudixement " is kings testimoaj was to be admitted or 

sorely not apparent; thoa^ he migiitbe not? 2. Whether words tipokm to the 

more partial to Spain than we may think prince, who is after king, make any alter- 

ri^t, or eren thon^ he mif^t hare atioo in the case ? They were ordered 

some bias towards the religian of Borne, tu deliver thdropinloos three days afler- 

Tbe last, however, is by no means prored; wards. Bat when the time came, the 

liM- the king's word is no proof in my eyes, chief jostioe inlMmed the hooae that the 

" See the prooeedingi on the mntnal attomey-flgeneral had oommmucated to 

diafges of Bnrktngham and Bristol hi the Jodg^ his nudestft pleasure that 

Bmli worth, or the Puiiamcntaiy History, they dioald foibear to pve an answer. 

Charles's behavioiir is worth noticing. Id. 103, IOC » ^ 

He sent a message to the hoose, desiring Hnme says, " Charles himself was cer- 

that they would not comply with the talnly deceived by Boddn^bam when 

earl's request of being allowed ooonsel ; he corroborated bis &voarite's narrative 

and yielded ongrsdoosly when the lords by his testimony.'* Bat no assertion can 

remonstrated against the prohibition, be more gratoitons; the sni^nsition in- 

PartHist.97,132. The attorney-general deed is impossible, 

exhibited articles agsiiwt Bristol as to * FkiL Hist 193. If the following 

&cts depending in great measore on the letter isaocmate.the privy council them- 

king's sole testimony. Bristol petitioned selves were sgsinst this dissolntian 

the house " to take into consideration of " Testnday the lords sitting In ooandl 

wbatcooseqaenoe such a precedent might at Whitehall, to aigne whether the par- 

hs ; and thereon most hmnbly to move liament shoold be dissolved cr not, were 

Us majesty far the declining, at least, of /all with one voice against the dissolation 

jbtls BU^tj'^ aocuMtioQ and testimony." of it ; and Uhdaj, 'wbea the krd-keeper 
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the resolution of governing without the concurrence of 
parliaments, though he was induced to break it the 
ensuing year. For, the commons having delayed to pass 
a bill for the five subsidies which they had voted in 
this session till they should obtain some satisfaction 
for their complaints, he was left without any regular 
supply. This was not wholly unacceptable to some of 
his councillors, and probably to himself,*as affording a 
pretext for those unauthorised demands which the ad- 
vocates of arbitrary prerogative deemed more 
consonant to the monarch's honour. He had mandedby 
issued letters of privy seal, after the former ^® . 
parliament, to those in every county whose names had 
been returned by the lord lieutenant as most capable, 
mentioning the sum they were required to lend, with 
a promise of repayment in eighteen months.** This 
specification of a particular sum was reckoned an 
unusual encroachment, and a manifest breach of the 
statute against arbitrary benevolences; especially as 
the names of those who refused compliance were to be 
returned to the council. But the government now 
ventured on a still more outrageous stretch of power. 
They first attempted to persuade the people that, as 
subsidies had been voted in the house of commons, they 
should not refuse to pay them, though no bill had been 
passed for that purpose. But a tumultuous cry was 
raised in Westminster-hall from those who had been 
convened, that they would pay no subsidy but by 
authority of parliament.^ This course, therefore, was 

drew out the commisBion to have read it, the people to pay anbsidies ; but there 
they sent four of their own body to his arose a great tumultuous shout amongst 
majesty to let him know how dangerous them : * A parliament t a parliament ! el8& 
this abruption would be to the state, and no subsidies ! ' The levying of the sub- 
beseech Um the parliament might sit but sidles, verbally granted in parliament, 
two days— he answered. Not a minute." being propounded to the subsidy-men in 
16 June, 1626. Mede's Letters, ubisupr^i. Westminster, all of them, saving some 
The author expresses great alarm at what thirty among five thousand (and they all 
might be the consequence of this step, the king's servants), cried, * A parlia- 
Mede ascribes this to the council; but ment! a parliament !' &c. The same was 
others, perhaps more probably, to the done in Middlesex on Monday also, in five 
house of peers. The king's expression, or six places ; but far more are said to 
not a minute," is mentioned by several have refused the grant. At Hicks's-hall, 
writers. ^® of Middlesex assembled there, 
° Rushworth, Eennet. when they had heard a speech for the 
P Mede's Letters.— ** On Monday the purpose, made their obeisance; and so 
Judges sat in Westminster-hall to persuade went out without any answer afi&ra».\kx% 
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abandoned for one hardly less tmconstitntional. A 
general loan was demanded from every subject, accord- 
ing to the rate at which he was assessed in the last 
subsidy. The commissioners appointed for the collection 
of this loan received private instructions to require not 
less than a certain proportion of each man's property in 
lands or goods, to treat separately with every one, to 
examine on oith such as shoiQd refuse, to certify the 
names of refractory persons to the privy council, and to 
admit of no excuse for abatement of the simi required.'^ 

This arbitrary taxation (for the name of loan could 
not disguise the extreme improbability that the money 
would be repaid), so general and systematic as well as 
so weighty, could not be endured without establishing 
a precedent that must have shortly put an end to the 
existence of parliaments. For, if those assemblies were 
to meet only for the sake of pouring out stupid flatteries 
at the foot of the throne, of humbly tendering such 
supplies as the ministry should suggest, or even of 
hinting at a few subordinate grievances which touched 
not the king's prerogative and absolute control in matters 
of state — ^functions which the Tudors and Stuarts were 
well plecused that they should exercise — if every remon- 
strance was to be checked by a dissolution, and chastised 
by imprisonment of its promoters, every denial of sub- 
sidy to furnish a justification for extorted loans, our 
free-bom highminded gentry would not long have 
brooked to give their attendance in such an ignominious 
assembly, and an English parliament would have become 



or negative. In Kent the whole county 
denied* saying that sabsidies were matters 
of too high a nature for them to meddle 
withal, and that they durst not deal there- 
with, lest hereafter they might be called 
in question." July 22, et post In Har- 
leian MSS. voLxxxviL foL 192, we find a 
letter firom the king to the deputy-lieu- 
tenants and Justices of every county, 
informing them that he had dissolved the 
last parliament because the disordered 
passion of some members of that house, 
contrary to the good inclination of the 
greater and wiser sort of them, liad Ihis- 
trated the grant of four subsidies and 
three fifteenths, which they bad pro- 
mised; he therefore ei\Join8 the deputy- 



lieutenants to canae aU fbe troops and 
bands of the oounly to be mustered, 
trained, and ready to march, as he is 
threatened with invasion; that the jus- 
tices do divide the county into districts, 
and appoint in each abte persons to col- 
lect and receive moneys, promising the 
parties to employ them in the common 
defence; to send a list of those who con- 
tribute and those who refhse, ** that we 
may hereby be informed who are weU- 
affected to our service, and who are other- 
wise." July Y, 1626. It is evident that 
the pretext of invasion, which was utterly 
improbable, was made use of in order to 
shelter the king's illegal proceedings. 
<i Bushworth's Abr. L 270. 
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as idle a mockery of national representation as the cortes 
of Castile. But this kingdom was not in a temper to 
put up with tyranny. The king's advisers were as little 
disposed to recede from their attempt. They prepared 
to enforce it by the arm of power.' The common people 
yfho refused to contribute were impressed to serve in the 
navy. The gentry were bound by recognizance several com- 
to appear at the council-table, where many of 
them were committed to prison.* Among these oontriimte. 
were five knights, Darnel, Corbet, Earl, Heven- fo^YhXas 
ingham, and Hampden, who sued the court of corpus, 
king's bench for their writ of habeas corpus. The writ was 
granted ; but the warden of the Fleet made return that 
they were detained by a warrant jfrom the privy council, 
informing him of no particular cause of imprisonment, 
but that they were committed by the special command 
of his majesty. This gave rise to a most important 
question, whether such a return was sufficient in law to 
justify the court in remitting the parties to custody. 
The fundamental immunity of English subjects from 
arbitrary detention had never before been so fully can- 
vassed ; and it is to the discussion which arose out of the 
case of these five gentlemen that we owe its continual 
assertion by parliament, and its ultimate establishment 



' The 32lst volume of Hargrave MSS., 
p. 300, contains minutes of a debate at 
the council-table during the interval be- 
tween the second and third parliaments 
of Charles, taken by a councillor. It was 
proposed to lay an excise on beer; others 
suggested that it should be on malt, on 
account of what was brewed in private 
houses. It was then debated " how to 
overcome difficulties, whether by persua- 
sion or force. Persuasion, it was thought, 
would not gain it; and for judicial 
courses, it would not hold against the 
subject that would stand upon the right 
of his own property, and against the fun- 
damental constitutions of the kingdom. 
The last resort was to a proclamation; 
for in star-chamber it might be punish- 
able, and thereupon it rested." There 
follows much more : it seemed to be agreed 
that there was such a necessity as might 
justify the imposition ; yet a sort of re- 
luctance is visible even among these timid 



councillors. The king pressed it forward 
much. In the same volume, p. 393, we 
find other proceedings at the council- 
table, whereof the sutjject was the cen- 
suring or punishing of some one who had 
refused to contribute to the loan of 1626, 
on the ground of i ts illegality. The highest 
language is held by some of the conclave 
in this debate. 

Mr. lyisraeli has collected from the 
same copious leservoir, the manuscripts 
of the British Museum, several more illus- 
trations both of the arbitrary proceedings 
of the council and of the bold spirit with 
which they were resisted. Curiosities of 
Literature, new series, lit 381. But this 
ingenious author is too much imbued with 
the monstrous faith of many made for 
one," and sets the private feelings of 
Charles for an unworthy and dangerous 
minion above the liberties and interests 
of the nation. 

* Bushworth, Eennet 
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in fall piBctical efficacy by the frtatate of Charles IT. It 
was aigaed with great ability by Noy, Selden, and other 
eminent lawyers, on behalf of ike chumantB, and by the 
attorney-general Heath for the crown. 

The counsel for the prisoners gronnded their demand, 
ATgnmeutB liberty on the original basis of Magna 
. on this Charta, the twenty-ninth section of which, as is 
qnesUoD. ^^jj known, provides that " no free man shall 
be taken or imprisoned unless by lawful judgment of his 
peers, or the law of the land." This principle having 
been frequently transgressed by the king's priyy council 
in earlier times, statutes had been repeatedly enacted, 
independently of the general confirmations of the charter, 
to redress this material grievance. Thus in the 25th 
of Edward III. it is provided that ''no one shall be 
taken by petition or suggestion to the king or his 
counsel, unless it be (t. but only) by indictment or 
presentment, or by writ original at the common law." 
And this is again enacted l£ree years afterwards, with 
little variation, and once again in the course of the 
same reign. It was never understood, whatever the 
loose language of these old statutes might surest, that 
no man could be kept in custody upon a criminal charge 
before indictment, which would have afforded too great 
security to offenders. But it was the regular practice 
that every warrant of commitment, and every return by 
a gaoler to the writ of habeas corpus, must express the 
nature of the chaise, so that it might appear whether 
it were no legal offence, in which case llie party must 
be instantly set at liber^ ; or one for which bail ought 
to be taken ; or one for which he must be remanded to 
prison. It appears also to have been admitted without 
controversy, though not perhaps according to the strict 
letter of law, that the privy council might commit to 
prison on a criminal chaise, since it seemed preposterous 
to deny that power to those intrusted with the care of 
the commonwealth which every petty magistrate en- 
joyed. But it was contended that they were as much 
bound as every petty m^strate to assign such a cause 
for their commitments as might enable the court of king*s 
bench to determine whether it should release or remand 
the prisoner brought before them by habeas corpus. 

The advocates for this principle alleged several pre- 
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cedents from the reign of Henry VIL to that of James, 
where persons committed by the council generally, or 
even by the special command of the king, had been 
admitted to bail on their habeas, corpus. " But I con- 
ceive," said one of these, " that our case will not stand 
upon precedent, but upon the fundamental laws and • 
statutes of this realm ; and though the precedents look 
one way or the other, they are to be brought back unto 
the laws by which the kingdom is governed." He was 
aware that a pretext might be found to elude most of his 
precedents. The warrant had commonly declared the 
party to be charged on stispicwn of treason or of felony ; 
in which case he would of course be bailed by the court. 
Yet in some of these instances the words " by the king's 
special command" were inserted in the commitment; 
80 that they served to repel the pretension of an arbi- 
trary right to supersede the law by his personal autho- 
rity. ' Ample proof was brought from the old law-books 
that the king's command could not excuse an illegal act. 
" If the king command me," said one of the judges under 
Henry VI., " to arrest a man, and I arrest him, he shall 
have an action of false imprisonment against me, though 
it were done in the king's presence." ** The king," said 
chief justice Markham to Edward IV., " cannot arrest a 
man upon suspicion of felony or treason, as any of his 
subjects may ; because, if he should wrong a mm by 
such arrest, he can have no remedy against him." No 
verbal order of the king, nor any under his sign manual 
or privy signet, was a command, it was contended by 
Selden, which the law would recognise as sufficient to 
arrest or detain any of his subjects, a writ duly issued 
under the seal of a court being the only language in 
which he could signify his will. They ui^ed farther 
that, even if the first commitment by the king's com- 
mand were lawful, yet, when a party had continued in 
prison for a reasonable time, he should be brought 
to answer, and not be indefinitely detained — liberty 
being a thing so favoured by the law that it will not 
suffer any man to remain in confinement for any longer 
time than of necessity it must. 

To these pleadings for liberty, Heath, the attorney- 
general, replied in a speech of considerable ability, full of 
Siose high principles of prerogative which, tram^li3Q%^ 

VOL. I. *2» ^ 
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it were on all statute and precedent, seemed to tell the 
judges that they were placed there to obey rather than 
to determine. This commitment," he says, is not in 
a legal and ordinary way, but by the special oommand 
of our lord the king, which implies not only the fact 
done, but so extraordinarily done, that it is notoriously 
his majesty's immediate act and will that it should be 
so." He aUudes afterwards, though somewhat obscurely, 
to the king's absolute power, as contradistinguished 
from that according to law — a favourite distinction, as I 
have already observed, with the supporters of despotism. 
*' Shall we make inquiries," he says, ** whether his com- 
mands are lawful ? — who shall call in question the justice 
of the king's actions, who is not to give account for 
them?" He argues, from the legal maxim that the 
king can do no wrong, that a cause must be presumed to 
exist for the commitment though it be not set forth. He 
adverts with more success to the number of papists and 
other state-prisoners detained for years in custody for 
mere political jealousy. " Some there were," he says, 
" in the Tower who were put in it when very young ; 
should they bring a habeas corpus, would the court 
deliver them ? " Passing next to the precedents of the 
other side, and condescending to admit their validity, 
however contrary td the tenor of his former argument, 
he evades their application by such distinctions as I have 
already mentioned. 

The judges behaved during this great cause with appa- 
rent moderation and sense of its importance to 
decidi^** the subject's freedom. Their decision, however, 
■gainst was in favour of the crown ; and the prisoners 
were remanded to custody. In pronouncing 
this judgment the chief justice, sir Nicholas Hyde, 
avoiding the more extravagant tenets of absolute mo- 
narchy, took the narrower line of denying the applica- 
tion of those precedents which had been alleged to show 
the practice of the court in bailing persons committed 
by the king's special command. He endeavoured also 
to prove that, where no cause had been expressed in 
the warrant, except such command as in the present 
instance, the judges had always remanded the parties ; 
but with so little success, that I cannot perceive more 
than one case mentioned by him, and that above a hun- 
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died years old, whicli supports this doctrine. The best 
authority on which he had to rely was the resolution of 
the judges in the 34th of Elizabeth, published in Ander- 
son's Keports.* For, though this is not grammaticaUy 
worded, it seems impossible to doubt that it acknow- 
ledges the special command of the king, or the authority 
of the privy council as a body, to be such sufficient 
warrant for a conunitment as to require no further cause 
to be expressed, and to prevent the judges from dis- 
charging the party from custody, either absolutely or 
upon bail. Yet it was evidently the consequence of 
this decision that every statute from the time of Magna 
Charta, designed to protect the personal liberties of 
Englishmen, became a dead letter, since the insertion of 
four words in a warrant (per speciale mandatum regisj, 
which might become matter of form, would control their 
remedial efficacy. And this woimd was the more deadly 
in that the notorious cause of these gentlemen's impri- 
sonment was their withstanding an illegal exaction of 
money. Everything that distinguished our constitu- 
tional laws, all that rendered the name of England valu- 
able, was at stake in this issue. If the judgment in the 
case of ship-money was more flagrantly iniquitous, it 
was not so extensively destructive as the present." 

Neither these measures, however, of illegal severity 
towards the uncompliant, backed as they were by a 
timid court of justice, nor the exhortations of a more 
prostitute and sliameless band of churchmen, could 
divert the nation from its cardinal point of faith in 
its own prescriptive franchises. To call another par- 
liament appeared the only practicable means ^ ^^jj^ 
of raising money for a war in which the menTcaiied 
king persisted with great impolicy, or rather ^ 
blind trust in his favourite. He consented to this 
vnth extreme unwillingness.* Previously to its as- 



t See above, in chap. v. Coke himself, 
while chief Justice, had held that one 
committed by the privy council was not 
bailable by any court in England. ParL 
Bist. 310. He had nothing to say, when 
pressed with this in the next parliament, 
but that he had misgrounded his opinion 
upon a certain precedent, which being 
nothing to the porpose, he was now as- 



sured his opinion was as little to the pur^ 
pose. Id. 325. State Trials, iii. 81. 

" State Trials, iil. 1-234 ; ParL Hist 
246, 259, &c; Rushworth. 

* At the council-table, some proposing 
a parliament, the king said he did abo- 
minate the name. Mede's Letters, 30th 
Sept 1626. 
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sembling lie released a considerable nranber of gentle- 
men and others who had been committed for their re- 
fusal of the loan. These were in many cases elected to 
the new parliament, coming thither with just indignation 
at their country's wrongs, and pardonable resentment of 
their own. No year, indeed, within the memory of any 
one living had witnessed such violations of public 
liberty as 1627. Charles seemed bom to carry into 
daily practice those theories of absolute power which 
had been promulgated from his father's lips. Even now, 
while the writs were out for a new parliament, com- 
missioners were appointed to raise money ** by imposi- 
tions or otherwise, as they should find most convenient 
in a case of such inevitable necessity, wherein form and 
circumstance must be dispensed with rather than the 
substance be lost and hazarded ; " ^ and the levying of 
ship-money was already debated in the council. Antici- 
pating, as indeed was natural, that this hQuse of com- 
mons would correspond as ill to the king's wishes as 
their predecessors, his advisers were preparing schemes 
more congenial, if they could be rendered effective, to 
the spirit in which he was to govern. A contract was 
entered into for transporting some troops and a consi- 
derable quantity of arms from Flanders into England, 
under circumstances at least highly suspicious, and 
which, combined with all the rest thaU appears of the 
court policy at that time, leaves no g^eat doubt on the 
mind that they were designed to keep under the people 
while the business of contribution was going forward." 
Shall it be imputed, as a reproach to the Cokes, the 
Seldens, the Glanvils, the Pyms, the Eliots, the Phi- 
lipses of this famous parliament, that they endeavoured 
to devise more effectual restraints than the law had 
hitherto imposed on a prince who had snapped like 
bands of tow the ancient statutes of the land, to remove 
from his presence counsellors to have been misled by 
whom was his best apology, and to subject 4iim to an 
entire dependence on his people for the expenditure of 
government, as the surest pledge of his obedience to the 
laws? 



y Rush worth; Mode's Letters In HarL 
jMSS. passim. 
' Busbworth'a Abr. i. 304; Ca\)a\&, 



part 11. 217. See what Is said of this by 
Mr. Brodie, iL 158. 
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The principal matters of complaint taken up by the 
commons in this session were, ike exaction of money 
under the name of loans ; the commitment of those who 
refused compliance, and the late decision of the king's 
bench remanding them upon a habeas corpus ; the billet- 
ing of soldiers on private persons, which had occurred 
in the last year, whether for convenience or for purposes 
of intimidation and annoyance ; and the commissions to 
try military offenders by martial law — a procedure neces- 
sary within certain limits to the discipline of an army, 
but unwarranted by the constitution of this coimtry, 
which was little used to etny regular forces, and stretched 
by the arbitrary spirit of the king's administration be- 
yond all bounds." These four grievances or Petition of 
abuses form the foimdation of the Petition of ^^f^^ 
Eight, presented by the commons in the shape of a de- 
chxektory statute, Charles had recourse to many subter- 
fuges in hopes to elude the passing of this law ; .j^^ ^j^^,^ 
rather perhaps through wounded pride, as we reluctance 
may judge from his subsequent conduct, than ^ ^^^^ 
much apprehension that it would create a serious impe- 
diment to his despotic schemes. He tried to persuade 
them to acquiesce in his royal promise not to arrest any 
one without just cause, or in a simple confirmation of 
the Great Charter and other statutes in favour of liberty. 
The peers, too pliant in this instance to his wishes, and 
half receding from the patriot banner they had lately 
joined, lent him their aid by proposing amendments 

Sasidious in those who suggested them, though not in 
e body of the house), which the commons firmly re- 
jected.** Even when the bill was tendered to him for 

^ A commission addressed to lord Wim- additional clause adopted by the lords, 

bleton, 28th Dec. 1625, empowers him to reserving the king's sovereign power; 

proceed against soldiers, or dissolute per- which very Justly exposed him to suspi- 

sons Joining with them, who should com- cion of being corrupted. For that he 

mit any robberies, &c., which by martial was so is most evident by what follows ; 

law ought to be punished with death, by where we are told that he had an inter- 

snch stmimary course as is agreeable to view with the duke of Buckingham, when 

martial law, &;c. Rymer, xviiL 254. they were reconciled ; and " his grace had 

Another, in 1626, may be found, p. 763. the bishop's consent, with a little asking. 

It is unnecessary to point out how unlike that he would be his grace's faithful 

these commissions are to our present mu- servant in the next session of parliament, 

tiny bills. and was allowed to hold up a seeming 

b Bishop Williams, as we are informed enmity, and his own popular estimation, 

by his biographer, though he promoted that he might the sooner do the work." 

the PetiUon of Bight, sUckled for the Hackett's Life of WSViSaama, 
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that assent which it had been necessary for the last two 
centuries that the king should grant or refuse in a word, 
he returned a long and equivocal answer, from which it 
could only be collected that he did not intend to remit 
any portion of what he had claimed as his prerogative. 
But on an address from both houses for a more explicit 
answer, he thought fit to consent to the bill in the usual 
form. The commons, of whose harshness towards Charles 
his advocates have said so much, immediately passed a 
bill for granting five subsidies, about 350,000/. — a sum 
not too great for the wealth of the kingdom or for his 
exigencies, but considerable according to the precedents 
of former times, to which men naturally look.* 

The sincerity of Charles in thus according his assent 
to the Petition of. Eight may be estimated by the follow- 
ing very remarkable conference which he held on the 
subject with his judges. Before the bill was passed he 
sent for the two chief justices, Hyde and Richardson, to 
Whitehall, and propounded certain questions, directing 
that the other judges should be assembled in order to 
answer them. The first question was, " Whether in no 
case whatsoever the king may not commit a subject 
without showing cause ? " To which the judges gave an 
answer the same day imder their hands, which was the 
next day presented to his majesty by the two chief 
justices, in these words : " We are of opinion that, by 
the general rule of law, the cause of commitment by his 
majesty ought to be shown ; yet some cases may require 
such secrecy, that the king may commit a subject with- 
out showing the cause for a convenient time." The 
king then delivered them a second question, and re- 
quired them to keep it very secret, as the former: 
•* Whether, in case a habeas corpus be brought, and a 



With such Instances of baseness and 
treachery in the public men of this age, 
surely the distrust of the commons was 
not so extravagant as the school of Hume 
pretend. 

The debates and conferences on this 
momentous subject, especially on the 
article of the habeas corpus, occupy near 
two hundred columns in the New Par- 
liamentary History, to which I refer the 
reader. 

In one of these oonferenceB the loTds« 



observing what a prodigious wei^^t of 
1^1 ability was arrayed on the side of 
the petition, very fairly determined to 
hear counsel for the crown. One of these, 
seijeant Ashley, having argued in behalf 
of the prerogative in a high tone, sudi 
as had been usual in the late reign, was 
ordered into custody ; and the lords as- 
sured the other house that he had no 
authority from them for what he had said. 
Id. 327. A remarkable proof of the rapid 
fSrowth of popular principles ! 
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■warrant from the king without any general or special 
cause returned, the judges ought to deliver him before 
they understand the cause from the king?" Their 
answer was as follows : " Upon a habeas corpus brought 
for one committed by the king, if the cause be not spe- 
cially or genei-ally returned, so as the court may take 
knowledge thereof, the party ought by the general rule 
of law to be delivered. But, if the case be such that the 
fiame xequireth secrecy, and may not presently be dis- 
closed, the court in discretion may forbear to deliver the 
prisoner for a convenient time, to the end the court may 
be advertised of the truth thereof." On receiving this 
answer, the king proposed a third question : " Whether, 
if the king grant the commons' petition, he doth not 
thereby exclude himself from committing or restraining 
a subject for any time or cause whatsoever without 
showing a cause ? " The judges returned for answer to 
this important query : ** Every law, after it is made, hath 
its exposition, and so this petition and answer must have 
an exposition as the case in the nature thereof shall re- 
quire to stand with justice ; which is to be left to the 
courts of justice to determine, which cannot particularly 
be discovered until such case shall happen. And although 
the petition be granted, there is no fear of conclusion as 
is intimated in the question." 

The king, a very few days afterwards, gave his first 
answer to the Petition of Eight. For even this indirect 
promise of compliance which the judges gave him did 
not relieve him from apprehensions that he might lose 
the prerogative of arbitrary commitment. And though, 
after being beaten from this evasion, he was compelled 
to accede in general terms to the petition, he had the 
insincerity to circulate one thousand five hundred copies 
of it through the country, after the prorogation, with 
his first answer annexed — an attempt to deceive without 
the possibility of success.* But instances of such ill 
faith, accumulated as they are through the life of Charles, 
render the assertion of his sincerity a proof either of 
historical ignorance, or of a want of moral delicacy. 

The Petition of Right, as this statute is still called, 
from its not being drawn in the common form of an act 



<i Hargrave MSS. zxxiL 97. 
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of parliament, after reciting the various laws which have 
established certain essential privileges of the subject, 
and enumerating the violations of them which had re- 
cently occurred, in the four points of illegal exactions, 
arbitrary commitments, quartering of soldiers or sailors, 
and infliction of punishment by martial law, prays the 
king, "That no man hereafter be compelled to make 
or yield any gift, loan, benevolence, tax, or such-like 
charge, without common consent by act of parliament ; 
and that none be called to answer or take such oath, or 
to give attendance, or be confined or otherwise molested 
or disquieted concerning the same, or for refusal thereof; 
and that no freeman in any such manner as is before 
mentioned be imprisoned or detained; and that your 
majesty would be pleased to remove the said soldiers and 
marines, and that your people may not be so burthened 
in time to come ; and that the aforesaid commissions for 
proceeding by martial law may be revoked and annulled ; 
and that hereafter no commissions of the like nature may 
issue forth to any person or persons whatever, to be exe- 
cuted as aforesaid, lest by colour of them any of your 
majesty's subjects be destroyed or put to death contrary 
to the laws and franchises of the land." ' 

It might not unreasonably be questioned whether the 
language of this statute were sufficiently general to com- 
prehend duties charged on merchandise at the outports as 
well as internal taxes and exactions, especially as the 
former had received a sort of sanction, though justly 
deemed contrary to law, by the judgment of the court 
of exchequer in Bates's case. The commons however 
were steadily determined not to desist till they should 
have rescued their fellow-subjects from a burthen as 
unwarrantably imposed as those specifically 
and pSSnd- enumerated in their Petition of Eight. Ton- 
, age dis- nage and poundage, the customary grant of 
' every reign, had been taken by the present 
king without consent of parliament; the lords having 
rejected, as before mentioned, a bill that limited it to a 
single year. The house now prepared a bill to grant 

f Stat 3 Car. L c. 1. Home has printed brevity, and because it may be found in 
in a note the whole statute with the so common a book. 
preamble, which I omit for the sake of 
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it, but purposely delayed its passing, in order to remon- 
strate with the king against his unconstitutional anti- 
cipation of their consent. They declared "that there 
ought not any imposition to be laid upon the goods of 
merchants, exported or imported, without conmion con- 
sent by act of parliament ; " that tonnage and poundage, 
like odier subsidies, sprung from the free grant of 3ie 
people; that, "when impositions had been laid on the 
subjects' goods and merchandises without authority of 
law, which had very seldom occurred, they had, on com- 
plaint in parliament, been forthwith relieved; except 
in the late king's reign, who, through evil coimsel, had 
raised the rates and charges to the height at which they 
then were." They conclude, after repeating their decla- 
ration that the receiving of tonnage and poundage and 
other impositions not granted by parliament is a breach 
of the fundamental liberties of this kingdom^ and con- 
trary to the late Petition of Eight, with most humbly 
beseeching his majesty to forbear any further receiving 
of the same, and not to take it in ill part from those of 
his loving subjects who should refuse to make payment 
of any such charges without warrant of law.« 

The king anticipated the delivery of this remonstrance 
by proroguing parliament. Tonnage and poundage, he 
told them, was what he had never meant to give away, 
nor could possibly do without. By this abrupt proro- 
gation while so great a matter was unsettled, he trod 
back his late footsteps, and dissipated what little hopes 
might have arisen from his tardy assent to the Petition 
of Eight. During the interval before the ensuing ses- 
sion, those merchants, among whom Chambers, EoUs, 
and Vassal are particularly to be remembered with 
honour, who gallantly refused to comply with the de- 
mands of the custom-house, had their goods distrained, 
and, on suing writs of replevin, were told by the judges 
that the king's right, having been established in the case 
of Bates, could no longer be disputed.^ Thus tl^ com- 
mons reassembled, by no means less inflamed against 
the king's administration than at the commencement of 
the preceding session. Their proceedings were conducted 
with more than usual warmth.' Buckingham's death, which 

8 ParL Hist. 431. i Fftrl. Hist 441, kc 

h Roshworth, Abr. L 409. 
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had occnired since the prorogation, did not allay their 
resentment against the advisers of the crown. But the 
king, who had very mnch lowered his tone in speaking 
of tonnage and poundage, and wonld have been content 
to receive it as their grant, perceiving that they were 
bent on a fall statutory recognition of the illegality of 
impositions withont their consent, and that they had 
opened a fresh battery on another side, by mingling in 
certain religions disputes in order to attack 
SsoUes some of his favourite prelates, took the step, to 
the pariia- which he was always inclined, of dissolving this 
third parliament. 
The religious disputes to which I have just alluded 
ReiigioM ^® chiefly to be considered, for the present 
differcncea. purpose, in their relation to those jesdousies 
and resentments springing out of the ecclesiastical ad- 
ministration, which during the reigns of the two first 
Stuarts furnished unceasing food to political discontent. 
James having early shown his inflexible determination 
to restrain the puritans, the bishops proceeded with 
still more rigour than under Elizabeth. No longer 
thwarted, as in her time, by an unwilling council, they 
succeeded in exacting a general conformity to the ordi- 
nances of the church. It had been solemnly decided by 
the judges in the queen's reign, and in 1604, that, al- 
though the statute establishing the high-commission 
court did not authorize it to deprive ministers of their 
benefices, yet, this law being only in afi&rmation of the 
queen's inherent supremacy, she might, by virtue of that, 
regulate all ecclesiastical matters at her pleasure, and 
erect courts with such powers as she should think fit. 
Prosecution Upon this somewhat dangerous principle arch- 
of puritans bishop Bancroft deprived a considerable num- 
by Bancroft -j^^^ puritan clergymen ;^ while many more, 



k Cawdrey's Case, 5 Reports; Cro. 
Jac. 37 ; Veal, p. 432. The latter says 
above three hundred were deprived ; but 
Collier reduces them to forty-nine, p. 687. 
The former writer states the noncon- 
formist ministers at this time in twenty- 
four counties to have been 754 ; of course 
the whole number was much greater: 
p. 434. This minority was considerable ; 
but it is chiefly to be noticed that it con- 



tained the more exemplary portion of 
the clergy ; no scandalous or absolutely 
illiterate incumbent, of whom there was 
a very large number, being a noncon- 
formist This general enforcement of con- 
formity, however it might compel the 
minority's obedience, rendered, the sepa- 
ration of the incompliant more decided. 
Neal, 446. Many reUred to Holland, 
especially of the Brownist or Independent 
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finding that tlie interference of the commons in their 
behalf was not regarded, and that all schemes of evasion 
were come to an end, were content to submit to the 
obnoxious discipline. But their affections being very 
little conciliated by this coercion, there remained a large 
party within the bosom of the established church prone 
to watch for and magnify the errors of their spiritual 
rulers. These men preserved the name of puritans. 
Austere in their lives, while many of the others were 
careless or irregular, learned as a body comparatively 
with the opposite party, implacably averse to everything 
that could be construed into an approximation to popery, 
they acquired a degree of respect from grave men which 
would have been much more general had they not some- 
times given offence by a moroseness and even malignity 
of disposition, as well as by a certain tendency to equi- 
vocation and deceitftdness ; faults, however, which so 
frequently belong to the weaker party under a rigorous 
government that they scarcely afford a marked reproach 
against the puritans. They naturally fell in with the 
patriotic party in the house of commons, and kept up 
throughout the kingdom a distrust of the crown, which 
has never been so general in England as when connected 
with some religious apprehensions. 

The system pursued by Bancroft and his imitators, 
bishops Neile and Laud, with the approbation q^^^ 
of the king, far opposed to the healing counsels high-church 
of Burleigh and Bacon, was just such as low- 
bom and little-minded men, raised to power by fortime's 
caprice, are ever found to pursue. They studiously 
aggravated every difference, and irritated every wound. 
As the characteristic prejudice of the puritans was so 
bigoted an abhorrence of the Komish faith that they 
hardly deemed its followers to deserve the name of 
Christians, the prevailing high-church party took care 
to shock that prejudice by somewhat of a retrograde 
movement, and various seeming, or indeed real, accom- 
modations of their tenets to those of the abjured religion. 
They began by preaching the divine right, as it is called, 
or absolute indispensability, of episcopacy ; a doctrine of 
which the first traces, as I apprehend, are found about 

denomination. Id. 436. And Bancroft. Bome who were setting out for Virginia, 
like his successor Laud, interfered to stop Id. 454. 
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the end of Elizabeth's reign." They insisted on the 
necessity of episcopal succession regularly derived from 
the apostles. They drew an inference from this tenet, 
that ordinations by presbyters were in all cases null. 
And as this affected all the reformed churches in Europe 
except their own, the Lutherans not having preserved 
the succession of their bishops, while the Calvinists had 
altogether abolished that order, they began to speak of 
them not as brethren of the same faith, united in the 
same cause, and distinguished only by differences little 
more material than those of political commonwealths 
(which had been the language of the church of England 
ever since the Eeformation), but as aliens, to whom they 
were not at all related, and schismatics, with whom they 
held no communion ; nay, as wanting the very essence 
of a Christian society. This again brought them nearer 
by irresistible consequence to the disciples of Eome, 
whom, with becoming charity, but against the received 
creed of the puritans, and perhaps against their own 
articles, they all acknowledged to be a part of the catho* 



" Lord Bacon, in his advertisement 
respecting the Controversies of the Church 
of England, written under Elizabeth, 
speaks of this notion as newly broached. 
" Yea, and some indiscreet persons have 
been bold in open preaching to use dis- 
honourable and derogatory speech and 
censure of the churches abroad i and that 
80 far as some of our men ordained in 
foreign parts have been pronounced to 
be no lawful ministers." Vol. L p. 382. 
It is evident, by some passages in Strype, 
attentively considered, that natives regu- 
larly ordained abroad in the presbyterian 
churches were admitted to hold prefer- 
ment in England; the first bishop who 
objected to them seems to have been 
Aylmer. Instances, however, of foreigners 
holding preferment without any reor- 
dination, may be found down to the civil 
wars. Annals of Reformation, ii. 622, 
and Appendix, 116; Life of Grindal, 27 1 ; 
Collier, ii. 594 ; Neal, L 258. The cases 
of laymen, such as Casaubon holding pre- 
bends by dispensation, are not in point 

The divine right of episcopacy is said 
to have been laid down by Bancroft, in 
his fBunous sermon at Paul's Cross in 
1588. But I do not find anything in it to 
fbat effect It is however pretty dis* 



tinctly asserted, if I mistake not the 
sense, in the canons of 1606. Overall's 
Convocation Book, 179, kc Yet Land 
had been reproved by the university of 
Oxford, in 1604, for maintaining, in his 
exercise for bachelor of divinity, that there 
could be no true church without bishops, 
which was thought to cast a bone of con<^ 
tention between the church of England 
and the reformed upon the Continent 
Heylin's life of Laud, 54. 

Cranmer, and some of the original 
founders of the Anglican church, far from 
maintaining the divine and indispensable 
right of episcopal government, held bi- 
shops and priests to be the same order. 

[A learned and candid Oxford writer 
(Cardwell's Annals of the Church, vol. ii. 
p. 5) has supposed me to have overlooked 
a passage in Bancroft's Sermon at Paul's 
Cross, p. 97, where he asserts the divine 
right of episcopacy. But, on referring 
again to this passage, it is perfectly evi- 
dent that he says nothing about what is 
commonly meant by the jure divino 
doctrine, the perpetual and indispensable 
government by bishops, confining himself 
to an assertion of the fietct, and that in no 
strong terms. 1846.] 
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Kc cliurpli, while they were withholding that appellation, 
expressly or by inference, from Heidelberg and Geneva. 

The founders of the English Keformation, after abolish- 
ing most of the festivals kept before that time, 
had made little or no change as to the mode of as to^^* 
observance of those they retained. Simdays Sunday 
and holidays stood much on the same footing, as ^ 
days on which no work except for good cause was to be 
performed, the service of the church was to be attended, 
and any lawful amusement might be indulged in." A 
just distinction however soon grew up ; an industrious 
people could spare time for very few holidays ; and the 
more scrupulous party, while Ihey slighted the church- 
festivals as of human appointment, prescribed a stricter 
observance of the Lord's day. But it was not till about 
1595 that they began to place it very nearly on the foot- 
ing of the Jewish sabbath, interdicting not only the 
slightest action of worldly business, but even every sort 
of pastime and recreation; a system which, once pro- 
mulgated, soon gained ground as suiting their atrabilious 
humour, and affording a new theme of censure on the 
vices of the great." Those who opposed them on the 
high-church side not only derided ihe extravagance of 
the Sabbatarians, as the others were called, but pre- 
tended that, the commandment having been confined to 
the Hebrews, the modem observance of the fii-st day of 
the week as a season of rest and devotion was an eccle- 
siastical institution, and in no degree more venerable 
than that of the other festivals 6r the season of Lent, 
which the puritans stubbornly despised.^ Such a con- 

" See the queen's injunctions of 1659, quality;" for which unlucky reservation 

Somers Tracts, L 65 ; and compare pre- his adversaries did not forget to deride 

amble of 5 & 6 of Edw. VI. c. 3. him. Fuller's Churdi History, p. 227. 

*» The first of these Sabbatarians was This writer describes, in his quaint style, 

a Dr. Bound, whose sermon was sup- the abstinence from sports produced by 

pressed by Whitgift's order. But some this new doctrine; and remarks, what a 

years before, one of Martin Mar-prelate's slight acquaintance with human nature 

chains against Aylmer was for playing would have taught archbishop Laud, that 

at bowls on Sundays ; and the word sab- " the more liberty people were offered, the 

bath, as applied to that day, may be found less they used it ; it was sport for them 

occasionally under Elizabeth, though by to refrain Irom sport" See also Collier, 

no means so usual as afterwards; it is 643; Neal, 386; Strype's Whitgift, 530; 

even recognised in the HomiUes. One of May's Hist of Parliament, 16. 

Bound's recommendations was that no P Heylin's Life of Laud, 15; Fuller, 

feasts should be given on that day, *' ex- part ii. p. 76. 

cept by lords, knights, and persons of The regulations enacted at various 



398 



OBSERVANCE OF SUNDAY. Chap. VII. 



troveray might well have been left to the ustial weapons. 
But James I., or some of the bishops to whom he listened, 

times since the Refonnation for the ob- The act 27th Eliz. c 11, repeals the pro- 
servance of abstinence in as strict a hibition as to Wednesday ; and provides 
manner, though not ostensibly on the that no victuallers shall vend flesh in 
same grounds, as it is ei\}oined in the Lent, nor upon Fridays or Saturdays, 
church of Rome, may deserve some no- under a penalty. The 35th Eliz. c 1, 
tice. A statute of l«48 (2 and 3 Ed- $ 22, reduces the penalty of 32., or three 
ward YI. c. 19), after reciting that one months' imprisonment, enacted by 6th of 
day oronekindofmeatisnotmoreholy, Eliz., to one third. This is the latest 
pare, or clean than another, and much statute that appears on the subject 
else -bo the same effect, yet, " forasmuch Many proclamations appear to have 
as divers of the king's sul^jects, turning been issued in order to enforce an ob- 
their knowledge therein to gratify their servance so little congenial tothepropen- 
sensuality, have of late more than in sities of Englishmen. One of those in 
times past broken and contemned such the first year of Edward was before any 
abstinence, which hath been used in this statute ; and its very words req)ecth9g the 
realm upon the Fridays and Saturdays, indifference of meats in a religious sense 
the embering days, and other days com- were adopted by the legislature the next 
monly called vigils, and in the time com- year. (Strype's Eccles. Memor. ii. 81.) 
monly called Lent, and other accustomed In one of Elizabeth's, a.i>. 1572, as in the 
times; the king's majesty, considering that statute of Edward, the political motives 
due and godly abstinence is a mean to of the prohibition seem in some measure 
virtue and to subdue men's bodies to their associated with the superstition it dis- 
soul and spirit, and considering also es- claims ; for eating in the season of Lent 
pecially that fishers and men using the is called *' licentious and carnal disorder, 
trade of ^hing in the sea may thereby in contempt of God and man, and only to 
the rather be set on work, and that by the satisfaction of devilish and carnal 
eatii^ of fish much flesh shall be saved appetite;" and butchers, &c., " minis- 
and increased," enacts, after repealing all tering to such foul lust of the flesh," were 
existing laws on the sulitJect, that such as severely mulcted. Strype's Annals, ii. 
eat flesh at the forbidden seasons shall 208. But in 1576 another proclamation 
incur a penalty of ten shillings, or ten to the same effect uses no such hard 
days' imprisonment, vnthaut fieth, and a words, and protests strongly against any 
double penalty for the second offence. superstitious interpretation of its mo- 
The next statute relating to abstinence tives. Life of Grindal, p. 226. So also 
is one (5th Eliz. c 5) entirely for the in 1579, Strype's Annals, ii. 608, and, as 
increase of the fishery. It enacts, $ 15, far as I have observed, in all of a later 
&c., that no one, unless having a licence, date, the encouragement of the navy and 
shall eat flesh on fish-days, or on Wednes- fishery is set forth as their sole ground, 
days, now made an additional fish-day, In 1596, Whitgift, by the queen's com- 
under a penalty of SL, or three months' mand, issued letters to the bishops of his 
imprisonment. Except that every one province to take order that the fasting- 
having three d'shes of sea-fish at his days, Wednesday and Friday, should be 
table, might have one of flesh also. But, kept, and no suppers eaten, especially on 
*« because no manner of person shall mis- Friday evens. This was on account of 
Judge of the intent of this statute," it the great dearth of that and the preceding 
is enacted that whosoever shall notify year. Strype's Whitgift, p. 490. These 
that any eating of fish or forbearing of proclamations for the observance of Lent 
flesh mentioned therein is of any neces- continued under James and Charles, as 
sity for the saving of the soul of mw, or late, I presume, as the commencement of 
that it is the service of God, otherwise the civil war. They were diametrically 
than as other politic laws are and be ; opposed to the puritan tenets ; for, not- 
that then such persons shall be punished withstanding the pretext about the fish- 
AS flpreadera of false news, $ 39 and 40. eiy, there is no doubt that the dominant 
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bethought themselves that this might serve as a test of 
puritan ministers. He published accordingly a declara- 
tion to be read in churches, permitting all lawful re- 
creations on Sunday after divine service, such as dancing, 
archery, May-games, and morrice-dances, and other 
usual sports ; but with a prohibition of bear-baiting and 
other unlawful games. No recusant, or any one who 
had not attended the church-service, was entitled to this 
privilege, which might consequently be regarded as a 
bounty on devotion. The severe puritan saw it in no 
such point of view. To his cynical temper May-games 
and morrice-dances were hardly tolerable on six days of 
the week ; they were now recommended for the seventh. 
And this impious licence was to be promulgated in the 
church itself. It is indeed difi&Cult to explain so unne- 
cessary an insult on the precise clergy but by supposing 
an intention to harass those who should refuse com- 
pliance.** But this intention, from whatever cause, per- 
haps through the influence of archbishop Abbot, was not 
carried into effect, nor was the declaration itself enforced 
till the following reign. 

The house of commons displayed their attachment to 
the puritan maxims, or their dislike of the prelatical 
clei^, by bringing in bills to enforce a greater strictness 
in this respect. A circumstance that occurred in the 



ecclesiastics maintained the observance of poor of the parish. Bat no licence was 

Lent as an ordinance of the church. But to be granted for eating beef at any time 

I suspect that little regard was paid to of the year, or veal from Michaelmas to 

Friday and Saturday as days of weekly the 1st of May. A melancholy privation 

fast Rymer, xvii. 131, 134, 349; xviii. to our countrymen ! but, I have no doubt, 

268, 282, 961. little regarded. Strype makes known to 

This abstemious system, however, was us the interesting fact that Ambrose 

only compulsory on the poor. Licences Potter, of Gravesend, and his wife, had 

were easily obtained by others from the permission from archbishop Whitgift " to 

privy council in Edward's days, and eat flesh and white meats in Lent during 

afterwards from the bishop. They were their lives ; so that it was done soberly 

empowered, with their guests, to eat and frugally, cautiously, and avoiding 

flesh on all fieisting-days for life. Some- public scandal as much as might be, and 

times the number of guests was limited, giving 6«. 8d. annually to the poor of the 

Thus the marquis of Winchester had per- parish." Life of Whitgift, 246. 
mission for twelve friends; and John The civil wars did not so put an end to 

Sandford, draper of Gloucester, for two. the compulsory observance of Lent and 

Stiype's Memorials, ii. 82. The act above fish-days, but that similar proclamations 

mentioned for encouragement of the fish- are found after the Restoration, I know" 

ery, 6th Eliz. c. 5, provides that ll. 6«. 8d. not how long. Kennet'a Register, p. 367 

shall be paid for granting every licence, and 558. 
and 6*. 8d annually afterwards, to the Wilson, 109. 
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session of 1621 will serve to prove their fanatical vio- 
lence. A bill having been brought in " for the better 
observance of the Sabbath, usually called Sunday," one 
Mr. Shepherd, sneering at the puritans, remarked that, 
Bfi Saturday was dies Sabbati, this might be entitled a 
bill for the observance of Saturday, commonly called 
Sunday. This witticism brought on his head the wrath 
of that dangerous assembly. He was reprimanded on his 
knees, expelled the house, and, when he saw what befell 
poor Floyd, might deem himself cheaply saved from 
their fangs with no worse chastisement.' Yet when the 
upper house sent down their bill with the Lord's day " 
substituted for " the Sabbath," observing " that people 
do now much incline to words of Judaism," the commons 
took no exception.* The use of the word Sabbath instead 
of Sunday became in that age a distinctive mark of the 
puritan party, 

A fer more permanent controversy sprang up about the 
Anninian end of the Same reign, which afforded a new 
controversy, pretext for intolerance, and a fresh source of 
mutual hatred. Every one of my readers is acquainted 
more or less with the theological tenets of original sin, 
free will, and predestination, variously taught in the 
schools, and debated by polemical writers for so many 
centuries ; and few can be ignorant that the articles of 
our own church, as they relate to these doctrines, have 
been very differently interpreted, and that a controversy 
about their meaning has long been carried on with a 
pertinacity which could not have continued on so limited 
a topic, had the combatants been merely influenced by 
the love of truth. Those who have no bias to warp their 



' Debates in Parliament, 1821, voL L 
p. 45, 62. The king requested them not 
to pass this bill, beii^ so directly against 
his proclamation. Id. 60. Shepherd's ex- 
pulsion is mentioned in Mede's Letters, 
Harl. MSS., 389. 

■ Vol. iL 97. Two acts were passed, 
1 Car. I. c. 1, and 3 Car. L c 2, for the 
better observance of Sunday ; the former 
of which gave great annoyance, it seems, 
to the orthodox party. ** Had any such 
bill," says Heylin, " been offered in king 
James's time, it would have found a sorry 
welcome; but this king, being under a 



necessity of compliance with them, re- 
solved to grant them their desires in that 
particular, to the end that they might 
grant his also in the aid required, when 
that obstruction was removed. The Sab- 
batarians took the benefit of this oppor- 
tunity for the obtaining of this grant, 
the first that ever they obtahied by all 
their strugglings, which of what conse- 
quence It was we shall see hereafter." 
Life of Laud, p. 129. Yet this statute 
permits the people lawAil sports and 
pastimes on Sundays within their own 
parishes. 
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judgment will not perhaps have mncli hesitation in 
drawing their line between, though not at an equal dis- 
tance between, the conflicting parties. It appears, on 
the one hand, that the articles are worded on some of 
these doctrines with considerable ambiguity whether 
we attribute this to the intrinsic obscurity of the subject, 
to the additional difficulties with which it had been en- 
tangled by theological systems, to discrepancy of opinion 
in the compilers, or to their solicitude to prevent dis- 
union by adopting formularies which men of different 
sentiments might subscribe. It is also manifest that 
their framers came, as it were, with averted eyes to the 
Augustinian doctrine of predestination, and wisely re- 
prehended those who turned their attention to a system 
80 pregnant with objections, and so dangerous, when 
needlessly dwelt upon, to all practical piety and virtue. 
But, on the other hand, this very reluctance to inculcate 
the tenet is so expressed as to manifest their imdoubting 
belief in it ; nor is it possible either to assign a^ motive 
for inserting the seventeenth article, or to give any 
reasonable interpretation to it, upon the theory which at 
present passes for orthodox in the English church. And 
upon other subjects intimately related to the former, 
such as the penalty of original sin and the depravation 
of human nature, the articles, after making every allow- 
ance for want of precision, seem totally irreconcilable 
with the scheme usually denominated Anninian. 

The force of those conclusions which we must, in my 
judgment deduce from the language of these articles, 
will be materially increased by that appeal to contem- 
porary and other early authorities to which recourse 
has been had in order to invalidate them. Whatever 
doubts may be raised as to the Calvinism of Cranmer and 
Eidley, there can surely be no room for any as to the 
chiefs of the Anglican church under Elizabeth. We find 
explicit proofs that Jewell, Nowell, Sandys, Cox, pro- 
fessed to concur with the reformers of Zurich and Geneva 
in every point of doctrine.* The works of Calvin and 
BuUinger became text-books in the English universities." 

t Without loading the page with too letter from Jewell to P. Martyr, in Bur- 
many references on a subject so little net, vol. iii., Appendix, 276. 
connected with this work, I mention Collier, 568. 
Strype's Annals, voL i. p. 118, and a 
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Those wlio did not hold the pr^destinarian theory were 
branded with reproach by th^ na0ie$ of &eewiUe]» and 
Pelagiana.' And when the opposite tenets caine to be 
advanced, as they were at Cambridge about 1590» a 
clamour was raised as if some unusual heresy had been 
broached, Whitgif t, with the ccncurrenoe o£ some other 
prelates* in order io. withstand its progress, published 
what were called the Lambeth aHicles, containing the 
broadest and most repulsive declaration of all the Calvine- 
istic tenets. But, lord Burleigh havii^ diown some 
disapprobation, these articles nev^ obtained any legal 
sanction/ 

These more rigorous tenets, in &et, e^ecisdly when 
so crudely announced, were beginnjUig to give way. 
They had been ab:ea4y abandoned by the Lutheran 
chturch. They had long been opposed in that of Borne 
by the Franciscan order, and latterly by the Jesuits. 
Above Svllf the study of the Greek &ihers, with whom 
the first reformers had been little conversant, taught the 
divines of a more .learned age that men of as high a 
name as Auguatin, and whom they were prone to oveiv 
value, had entertained very diiOfereut sentiments/ Still 
the novel opinions passed for heterodox, and were pror 
mulgated with much vacillation and indistinctness. 
When they were published in unequivocal propositions 
by Arminius and lus school, James declared himself with 
vehemence against this heresy/ He not only sent En- 
glish divines to sit in the synod of Dort, where the Cal- 
vinistic system was fuUy established, but instigated the 
proceedings against the remonstrants with more of theo- 

* Strype's Annals, L %01, 214. cisely ea viscount of those opinions th»t 

y Strype's Whitglft» 434-472. incnrred the king's peculiar displ^ii^uve, 

' It is admitted on all hands that the but for certain propositions as to tlte 

Oreek fotbers did not inculcate the pie- nature of the Deity, which James called 

destinarian system. Elizabeth having atheistical, but which were in fact Arias, 

begun to read some of the fathers, bishop The letters on this sutiject in Winwood 

Cox writes of it with some disapproba- are curious. Even at this time the king 

tion, adverting especiajUy to the Pela^ is said to have spoken moderately of pre- 

gianism of Chrysostom and the other destination as a dubious point (p^452), 

Greeks. Strype's Annals, i. 324. though he had treated Arminius as a 

^ Winwood, iii. 293. The intempe- mischievous innovator for raising a ques- 

rate and even impertinent behaviour of tion about it; and this is confirmed by 

James, in pressing the states of Holland his letter to the States in 16X3. Brandt, 

to inflict some censure or punishment on iii. 129, and see p. 138. See Collier, 

Vorstius, is well known. But though p. Yll^for the king's sentiments in 1616; 

Vorattua was an Anniuian, it was not pre- 4l8o Bran^t^ iU. 313. 
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logical pedantry than cliarity or decormn.i> Yet this 
inconsiBtent monaxGh within a very few years waa so 
wrought on by one or two fiivourite ecclesiastics, who in- 
clined towards the doctrines condemned in that assembly, 
that openly to maintain the Augustinian system beccune 
aknost a snre means of exclusion from preferment in onr 
church. Hiis was carried to its height nnder Charles. 
Laud, his sole counsellor in ecclesiastiQal matters, advised 
a declaration enjoining silence on the controrerted points; 
a measure by no means unwise if it had been &irly acted 
upon. It is alleged, howcTer, that the preachers on one 
side only were fenced, the printers of books on one side 
censured In the star-chamber, while fiill scope was in- 
dulged to the opposite seot.*" 

was in Ifilfi, while De Dominis left En^* 
land not later tlian IS22. BucHngham 
BoaoB to haye gone very wannly into 
Land's ochenie of excluding the Calviniat«. 
The latter gave blm a list of divineff on 
Charles's accession, distiugaishing the^r 
names by 0. and for orthodox sad 
puritan } indqdfng' several tenets in the 
latter denomination, besides those of the 
quinquarticnlar controversy, such as the 
indi^peDsable observance of the Lord's 
day. the ^discrimination of bishops and / 
presbyters, &g Life of I^ud, lift. The 
influence of Land became so gre^t, that 
to preach in &viiiir of CalviniGm, thoas^ 
Qommonty reputed to be the doctrine of 
the chuTch, incurred punishment in any 
rank. Davenant, bishop of Salisbury, one 
of the divines sent to Dort, and reckoned 
among the principal theologians of that 
age, was reprimanded on hte knees before 
the privy council ibr this offence. Collier, 
p. 750. But in James's reign the uni- 
versity of Oxford was decidedly Calvin- 
Istic. A preacher, about 1623, having 
used some suq;>icious expressions, was 
compelled to recant them^ and to main- 
tain the following theses in the divinity 
school: Deere turn predestinationis non 
est conditionale — Gracia suflBciens &d 
salutem non conceditur omnibus. Wood, 
iL 348. * And I suppose it continued so in 
the next reign, so far as the university's 
opinions could be manifested. But Laud 
took care that no one should be promoted, 
as far as he could help it» who held these 
tenets. 



b Sir Dudley Carlfiton'i Letters and 
Negotiations, passim. Brandt's mstoiy 
of Reformatioa tit Low Countries, veL iti. 
The English divines sent tp this vyw4 
were decidedly inclined to CalviiiisD\ but 
they spoke of themselves au depnted by 
the king, not by the church of En^and, 
which they did not represeni 

« There is some obscurity about the 
rapid transition of the court fix)m Cslvln- 
ism to the opposite sUe. It has bceo 
supposed that the part taken by Janes 
at the synod of Dprt was chiefly political, 
with a view to support the house of 
Orange agaiast the party headed by 
Bamevelt ]3ut he was. so much a»ore 
of a theologian than a statesman, that I 
much doubt whether this wiU account 
satisfactorily for his zeal hi behalf of the 
Gomarists. He wrote on the sul]{ject with 
much polemical bitterness, but without 
reference, so fkr aa I have observed, to 
any polittcal ftctlon ; though sh* Dudley 
Carleton's letters show that he contem- 
plated the matter as a minister ou|^t to 
da Heylin faitimates that the Idng grew 
**more moderate afterwards, and into a 
better liking of those opinions which he 
had laboured to condemn at the synod of 
Bort" Life of Laud, 120. The court 
language, indeed, shifted so very soon 
after this, that Antonio de Dominis, the 
fsmous half-converted archbishop of Spa- 
lato, is said to have invented the name of 
doctrinal puritans for those who distin- 
guished themselves by holding the Cal- 
vinistic tenets. Yet the qrnod of Dort 
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The hotise of commons, especially in their last session, 
took up the increase of Arnunianism as a public griev- 
ance. It was coupled in their remonstrances with 
popery, as a new danger to religion, hardly less terrible 
than the former. This bigoted clamour arose in part 
from the nature of their own Calvinistic tenets, which, 
being still prevalent in the kingdom, would, inde- 
pendently of all political motives, predominate in any 
popular assembly. But they had a sort of excuse for it 
m the close, though accidental and temporary, connexion 
that subsisted between the partisans of these new specu- 
lative tenets and those of arbitrary power ; the church- 
men who receded most from Calvinism being generally 
the zealots of prerogative. They conceived also that 
these theories, conformable in the main to those most 
countenanced in the church of Home, might pave the 
way for that restoration of her faith which from so many 
other quarters appeared to threaten them. Nor was this 
last apprehension so destitute of all plausibility as the 
advocates of the two first Stuarts have always pretended 
it to be. 

James, well instructed in the theology of the re- 
state of ^*^™®^» inured himself to controversial 
catholics dialectics, was far removed in point of opinion 
j^B. towards the Romish creed. But 

he had, while in Scotland, given rise to some 
suspicions at the court of Elizabeth by a little clandes- 
tine coquetry with the pope, which he fancied to be a 
political means of disarming enmity."^ Some knowledge 

d Winwood, voL L p. 1, 52, 388 ; Lettres manding all Jesoits and priests to quit the 

d'Ossat, L 221 ; Birch's Negotiations of realm, dated in 1603, he declares himself 

Edmondes, p. 36. These references do personally '* so much beholden to the new 

not relate to the letter said to have been bishop of Rome for his kind office and 

forged in the king's name and addressed private temporal carriage towards Jis in 

to Clement VIII. by lord Balmerino. Bat many things, as we shall ever be ready 

Laing, Hist, of Scotland, iii. 59, and Birch's to requite the same towards him as bishop 

Negotiations, &&, 177, render it ahnost of Rome in state and condition of a secular 

certain that this letter was genuine, which prince." Rymer, xvL 573. This is ex- 

indeed has been generally believed by plained by a passage in the Memoirs of 

men of sense. James was a man of so Sully (1. 15). Clement VIII., though 

littie consistency or sincerity, that it is before Elizabeth's death he had abetted 

difOcult to solve the problem of this dan- the project of placing Arabella on the 

destine intercourse. But it mi^t very throne, thought it expedient, after this 

likely proceed from his dread of being design had failed, to pay some court to 

excommunicated, and, in consequence, James, and had refused to accept the 

Bssasaiaatedt In a proclamation, com- dedication of a work written against him. 
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of this, probably, as well as his avowed dislike of san- 
guinary persecution, and a foolish reliance on the trifling 
circumstance that one if not both of his parents had pro- 
fessed their religion, led the English catholics to expect 
a great deal of indulgence, if not support, at his hands. 
This hope might receive some encouragement from his 
speech on opening the parliament of 1604, wherein he 
intimated his design to revise and explain the penal' 
laws, "which the judges might perhaps," he said, *'in 
times past, have too rigorously interpreted." But the 
temper of those he addressed was very different. The 
catholics were disappointed by an act inflicting new 
penalties on recusants, and especially debarring them 
from educating their children according to their con- 
sciences," The administration took a sudden 
turn towards severity ; the prisons were filled, JS^SSts' 
the penalties exacted, several suffered death,' ^^[^^J^ 
and the general helplessness of their condition 
impelled a few persons (most of whom had belonged to 
what was called the Spanish party in the last reign) to 
the gunpowder conspiracy, unjustly imputed to the ma- 
jority of catholics, though perhaps extending beyond 

besides, probably, some other courtesies, dinary fovour, had grown mightily in 

There is a letter from the king addressed nmnber,(xnn'age, and influence."—" If the 

to the pope, and probably written in 1603, gospel shall quail, and popery prevail, 

among the Cottonian MSS., Nero, B. vL 9, it will be imputed principally unto your 

which shows his disporition to coax and great counsellors, who either procure or 

coquet with the Babylonian, against whom yield to grant toleration to some." James 

he so much inveighs in his printed works, told some gentlemen who petitioned for 

It seems that Clement had so far pre- toleration . that the utmost they could 

sumed as to suggest that the prince of expect was connivance. Carte, iiL 711. 

Wales should be educated a catholic. This seems to have been what he intended 

whidi the king reftises, but not in so through his reign, till importuned by 

strong a manner as he should have done. Spain and France to promise more. 

I cannot recollect whether this letter has "1 Jac I. c. 4. The penalties of recu- 

been printed, though I ^an scarcely sup- sancy were particularly hard upon women, 

pose the contrary. Persons himself began who, as I have observed in another place;> 

to praise the works of James, and show adhered longer to the old religion than 

much hope of what he would do. Cotton, the other sex; and sUll more so upon 

Jul. B. vL 77. those who had to pay for their scruples. 

The severities against catholics seem It was proposed in parliament, but with 

at first to have been practically mit^^ted. the usual &te of humane suggestions, 

Winwood, iL 78. Archbishop Hutton that husbands going to church should not 

wrote to Cecil, complaining of the tolera- be liable for their wives' recusancy, 

tion granted to i>apists, while the puri- Carte, 754. But they had the alternative 

tans were severely treated. Id. p. 40. afterwards, by 7 Jac. L c. 6, of letting 

Lodge, iii. 251. ** The former," he says, their wives lie in priscm or paying lol a 

** partly by this round dealing with the month, 

puritans, and parUy by some extraor- t Ungard, iz. 41, 65. 



JEALOUSY OF COURT'S FAVOUR Chap. VII. 



those "who appeared in it.* 
parliament so narrowly re8( 

s From oomparbig noie pamges In 
sir Charles CorawaUts's despatches, Win- 
wood, ro\. i1. p, 143, 144, 153, with others 
In Bireh's acooont of sir Thomas EA- 
mondes's negotiatioBS, p. 23k, et seq., it 
appears that the English catholics were 
looking forward at tiiis time to some 
crisis In their fiivour, and tliat even the 
cowt of Spain was influenced Ijj their 
hopes. A letter tram sir Thomas Parry 
to Edmondes, dated at Parts, 10 OcU 
IMS, is remarkable : " Our priests are 
very bosy about petitions to be exhibited 
to the king's mi^esty at this parliament, 
and some Auther designs upon reflisal. 
These matters ars secretly managed by 
intelligence with their colleagues in those 
parts where you reside, and with the two 
nundos. I thlilk it were necessary for his 
mi^esty's service that joa found tamm 
to have privy q;>les amongst them, to 
discover their negotiations. Something is 
at present in hand amongst these despe- 
rate hypocrites, which I trust God shall 
divett by the vigilant care of his nuO«sty's 
faithful servants and fHends abroad, and 
prudence of his council at home." Birch, 
p. 233. There seems indeed some ground 
for suq;>icion that the nuncio at Brussels 
was privy to the conspiracy ; though this 
ought not to be asserted as an historical 
fact Whether the olfence of Garnet went 
beyond misprision of treason has been 
much controverted. The catholic writers 
maintain that he bad no knowledge of 
the oongplra(7, except by having heard it 
in confession. But this rests altogether 
gn his word; and the prevarication of 
which he has been proved to be guilty (not 
to mention the damning circumstance 
that he was taken at Hendlip in conceal- 
ment along with the other conspirators) 
makes it difficult for a candid man to 
acquit him of a thorough participation in 
their guilt Compare Townsend's Accu- 
sations of History against the Church of 
Rome (1825), p. 24t, containing extracts 
from some important documents in the 
State Paper Office, not as yet published, 
with ^tate Trials, voL ii.; and see Lin- 
gard, ix. 160, kc Yet it should be kept 
in mind that it was easy for a few artful 
persons to keep on the alert by indistinct 
conuounicstioiu a credulous multitude 



We cannot wonder lihat a 
sned from personal destmo- 

whose daily food was nanoiir; and th« 
general hopes of the English Romanists 
at' the moment are not evidence of their 
privity to the ganpowder-traasso, which 
was probably contrived late, ahd imparted 
to very few. But to deny that there was 
such a plot, or, which is th« Bam« thfaig, 
to throw the whole «n the centrivanoa 
and management of OecU, as has some- 
times been done, argues great eflirontery 
in those who lead, and great stapidlty in 
those who fottow. The letter to lord 
Jlfonteai^, the discovery of the powder, 
the simultaneous rising ih arms in War- 
widcshlrs, are as indis|ratable as anjr Ihcts 
In history. What then had CecU to do 
with the plot, except that he hit upon 
the clue to the dark allusions In the letter 
to Mobteagle. of irhich he jrm camrtier 
enough to let the king take the credit? 
James's admirers have always reckoned 
this, as he did himself, a vast proof of 
sagacity ; yet there seems no great acute- 
ness in the discovery, even if it had been 
his own. He might have recollected the 
circumstances of his father's catastrophe, 
which would naturally put him on the 
scent of gunpowder. In point of fact, 
however, the happy coi\Jfcture appears to 
be CecQ's. Winwood, iL 110. But had 
he no previous hint ? See Ixx^, ill. 301. 

The earl of Northumberland was not 
<mly ccnnmitted to the Tower on su^i- 
cion of privity in the plot, but lay four- 
teen years there, and paid a fine of 
ll.OOOL (hy composition for 30,0001.), 
before he was released. Lingard, ix. 89. 
It appears almost incredible that a man 
of his ability, though certainly of a dan- 
gerous and discontented spirit, and rather 
destitute of religion than a zealot for po- 
pery, which he did not, I believe, openly 
profess, should have mingled in so flagi- 
tious a design. There is indeed a re- 
markable letter in Winwood. voL ilL 
p. 287, which tends to OMTobonte the 
suspicions entertained of him. But this 
letter is from Salisbury, his invet«-at« 
enemy. Every one must agree that the 
fine imposed on this nobleman was pre- 
posterous. Were we even to admit that 
Buspicimi mi(^t Justify his long imprison* 
ment, a participation in one of the most 
atrocious oonspiFadss recorded in histoiy 
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tion ^deavoured to draw the co!*d still tighter r^wid 
these dangerous enemies. The statntte passed on this 



expected. It required not only attendance on worship, 
but participation in the commnnion, as a test of con- 
formity, and gave an option to the kii^ o^ taking a 
penalty of 201 a month from recusants, or two thirds of 
their lands. It prescribed also an oath of allegiance, 
the refusal of which incurred the penalties of a prae- 
munire. This imported that, notwithstanding any sen- 
tence of deprivation or excommunication by the pope, 
the taker would bear true allegiance to the king, and 
defend him against any conspiracies which should be 
made by reason of such sentence or otherwise, and do 
his best endeavour to disclose them ; that he from his 
heart abhorred, detested^ and abjured as impious and 
heretical the damnable doctrine and position that prindes 
excommunicated or deprived by the pope may be de^ 
posed or murdered by their subjects, or any other what^ 
soever ; and that he did not believe that the pope or 
taij other could absolve him from this oath.^ 

Except by cavilling at one or ,two words, it seemed 
impossible for the Eoman catholics to decline so reason- 
able a test of loyalty, without justifying the worst 
suspicions of protestant jealousy. Most of the secular 
priests in England, asking only a connivance in the 
exercise of their ministry, and aware how much the 
good work of reclaiming their apostate countrymen was 
retarded by the political obloquy they incurred, would 
have willingly acquiesced in the oath. But the court 
of Rome, not yet receding an inch from her proudest 
claims, absolutely forbade all catholics to abjure her 
deposing power by this test, and employed Bellarmine 
to prove its unlawfulness. The kmg stooped to a 
literary controverBy with this redoubted champion, and 
was prouder of no exploit of his life than his answer to 
the cardinal's book, by which he incurred the contempt 
of foreign courts and of all judicious men.* Though 

wag, if proved, to be more teverely pa* 97 ; Aikin, i. 319. It is dMer^ed by Col- 

nished ; if unproved, not at alL lier, iL 695, and Indeed by the king him- 

h 3 Jac L c. 4, 6. self, in his Apology for the Oath of 

I Carte, iii. 782; Collier, e90; Bttfler's Allegiance, edit 1619. p. 46. that Bellar^ 

Memolrg of Catholics; Ungard, voL is. mine plainly oonfonnds the oath of alle* 



occasion is by no means more 
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neither the murderous conspiracy of 1605, nor this 
refusal to abjure the principles on which it was founded, 
ooiQd dispose James to persecution, or even render the 
papist so obnoxious in his eyes as the puritan, yet he 
was long averse to anything like a general remission of 
the penal laws. In sixteen instances after this time the 
sanguinary enactments of his predecessor were enforced, 
but only perhaps against priests who refused the oath ; ^ 
the catiiolics enjoyed on the whole somewhat more 
indulgence than before in respect to the private exercise 
of their religion ; at least enough to offend narrow- 
spirited zealots, and furnish pretext for the murmurs of 
a discontented parliament, but under condition of paying 
compositions for recusancy — ^a regular annual source of 
revenue, which, though apparently trifling in amount, 
the king was not likely to abandon, even if his notions 
of prerogative and the generally received prejudices of 
that age had not determined him against an express 
toleration." 

In the course, however, of that impolitic negotiation, 
which exposed him to all eyes as the dupe and tool of 
the court of Madrid, James was led on to promise con- 



giance with that of supremacy. Bat 
this cannot be the whole of the case: 
it is notorious that Bellannine protested 
against any denial of the pope'« deposing 
power. 

k Idngard, ix. 216. Drury, executed 
in 1607, was one of the twelve priests 
who, in 1602, had signed a declaration of 
the queen's right to the crown, notwith- 
standing her excommunication. But, 
though he evidently wavered, he could 
not be induced to say as much now in 
order to save his life. State Trials, ii. 
368. 

™ Lord Bacon, wise in all things, al- 
ways recommended mildness towards re- 
cosants. In a letter to Villiers, in 1616, 
he advises that the oath of supremacy 
should by no means be tendered to recu- 
sant magistrates in Ireland; "the new 
plantation of protestants," he says, " must 
mate the other party in time." Vol. iL 
p. 530. This has not indeed proved true ; 
yet as much, perhaps, for want of follow- 
ing Bacon's advice, as for any other cause. 
He wished for a like toleration in Eng- 



land. But the king, as Buckingham lets 
him know, was of a quite contrary opi- 
nion ; for, " though he would not by any 
means have a more severe course held 
than his laws appoint in that case, yet 
there are many reasons why there should' 
be. no mitigation above that which his 
laws have exerted, and his own con- 
science telleth him to be fit" He after- 
wards professes " to account it a baseness 
in a prince to show such a desire of the 
match [this was in 1617] as to slack any- 
thing in his course of government, much 
more in iMX)pagation of the religion he 
professeth, for fear of giving hinderance 
to the match thereby." Page 562. What 
a contrast to the behaviour of this same 
king six years afterwards! The commons 
were alwa3rs dissatisfied with lenity, and 
complained that the lands of recusants 
were undervalued, as they must have 
been, if the king got only 60001. per an- 
num by the compositions. Debates in 
1621, voL I p. 24, 91. But he valued 
those in England and Ireland at 36,0002. 
I4ngaid, 215, from Hardwicke Papers. 
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cessions for wldch his protestant subjects were ill pre- 
pared. That court had wrought on lus feeble mind by 
affected coyness about the infanta's marriage, with two 
private aims : to secure his neutrality in the war of the 
ralatinate, and to obtain better terms for the English 
catholics. Fully successful in both ends, it would pro- 
bably have at length permitted the union to take place, 
had not Buckingham's rash insolence broken off the 
treaty ; but I am at a loss to perceive the sincere and 
even generous conduct which some have foimd in the 
Spanish council during this negotiation.* The king 
acted with such culpable wea^ess as even in him 
excites our astonishment. Buckingham, in his first 
eagerness for the mamage, on arriving in Spain, wrote 
to ask if the king would acknowledge the pope's spiritual 



" The absnrd and highly blameable 
oondoct of Banklngham has created a pre- 
judice in favour of the court of Madrid. 
That they desired the marriage is easy to 
be believed ; but that they would have 
ever sincerely co-operated for the restora- 
tion of the Palatinate, or even withdrawn 
the Spanish troops fhnn it, is neither 
rendered probable by the g^eral policy 
of that government, ma by. the conduct 
it pursued hi the negotiation. Compare 
Haidwicke State Papers, vol. i. ; Cabala, 1, 
et post; Howell's Letters; Clarendon 
State Papers, vol. i. ad initium, especially 
p. 13. 

A very curious paper hi the latter col- 
lection, p. 14, may be thought, perhaps, 
to*throw a light on Buckingham's pro- 
jects, and account in some measure for his 
sudden enmity to Spam. During his 
residence at Madrid in 1623, a secretary 
who had been dissatisfied with the court 
revealed to him a pretended secret disco- 
very of gold-mines in a part of America, 
and suggested Uiat they might be easily 
possessed by any association that could 
coQ)mand seven or eight hundred men; 
and that, after having made such a settle- 
ment, it would be easy to take the 
Spanish flotilla and attempt the conquest 
of Jamaica and St. DomUigo. This made 
80 great an impression on the mind of 
■Buddnc^iam, that long afterwards, in 1628, 
he entered into a contract with Gustavus 
Adolphus, who bound himself to defend 
him against all oppoBers in the possession 



of these mines, as an absolute prince and 
sovereign, on condition of receiving one- 
tenth of the profits ; promising especially 
his aid against any puritans who might 
attack him fh>m Barbadoes or elsewhere, 
and to fiimiah him with four thousand 
men and six ships of war, to be paid out 
of the revenue of the mines. 

This is a very strange document, if 
genuine. It seems to show that Buck- 
ingham, aware of his impopularity in 
England, and that sooner or later he must 
fidl, apd led away, as so many were, by 
the expectation of hnmense wealth in 
America,.had contrived this arrangement, 
which was probably intended to take 
place only in the event of his banislmient 
from EngUnd. The share that Gustavus 
appears to have taken in so wild a plan 
is rather extraordinary, and may expose 
the whole to some suspicion. It is not 
clear how this came among the Clarendon 
papers ; but the endorsement runs—" Pre- 
sented, and the design attempted an^ in 
some measure attained by Cromwell, 
anno 1652." I should conjecture there- 
fore that some spy of the khig's procured 
the copy fh>m Cromwell's papers. 

I have since found that Harte had seen 
a sketch of this treaty, but he does not 
tell us by what means. Hist Gust. 
Adolph. i. 130. But that prince, hi 1627, 
laid before the diet of Sweden a plan for 
establishing a commerce with the West 
Indies ; for which sums of money were 
subscribed. Id. US. 
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sapremaoY, as the sorest medns of fiUccesfi. James pvo^ 
fessed to be shocked at this, but offefed to tecc^nise his 
jurisdiction as patriarch of ihe ^est, to whom eoclesias* 
tical appeals might tdtimately be made : a concession as 
incompatible with the code of our protestant laws as the 
former* Yet with this knowledge of his &vourite*s dis* 
position, he gave the prince and him a written promise 
to perfonh whatever they should agree upon with the 
oourt of Madrid."" On the treaty being almost oonclnded^ 
the king, prince^ and privy connoil swore to observe 
certain stipulated articles, by which the infanta was not 
only to have the exercise of her religion, but the educa- 
tion of her children till ten years of i^. But the king 
was also sworn to private articles : that no penal laws 
should be put in force against the catholi<»B, that there 
should be a perpetual toleration of their religion in 
private houses, that he and his son would use their 
authority to make parliament confirm and ratify these 
articles, and revoke all laws (as it is with strange lati^ 
tude expressed) containing anything repugnant to the 
Boman catholic religion, and that they would not con-* 
sent to any new laws against them. The prince of 
Wales separately engaged to procure the suspension or 
abrogation of the penal laws within three years, and to 
lengthen the term for the mother's education of their 
children from ten to twelve years, if it should be in his 
own power. He promised also to listen to catholic 
divines whenever the infenta should desire if 

These secret assurances, when they were whispered 
in England, might not unreasonably excite suspicion of 
the prince's wavering in his religion, which he contrived 
to aggravate by an act as imprudent as it was reprehen- 
sible. During his stay at Madrid, while his inclinations 
were still bent on concluding the marriage, the sole 
apparent obstacle being the pope's delay in forwarding 
the dispensation, he wrote a letter to Gregory XV., in 

o Hardwkke Papers, p. 402, 411, 417. Ucs, entered into by the prince and 

The Very corions letters in this collection Buckini^Min ; bat on fall delibemtlon in 

relative to the Spanish match are the the council, it was agreed that he most 

Toachersformytext It appears by one adhere to his promise. This rash promise 

of Secretary Conway's, since published, was the cause of hissnbsequent prevarl* 

Ellis, ill. 154, that the king was in great cations. 

distress at the engagement for a complete P Hardwidce Papers ; Bnshworth. 
Immunity from penal laws for the catho* 
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reply to one received from him, in language evidently 
intended to give an iinpreBsion of his fovourble dispo- 
sitions towards tlie Boman faith. The whole tenor of 
his subsequent life must have satisfied every reasonable 
inquirer into onr history of Charles's real attachment to 
the Anglican church ; nor could he have had any other 
aim than to &cilitate his arrangements with the court of 
Bome by this deception. It would perhaps be uncandid 
to judge severely a want of ingenuousness whi<ih youth, 
lovC) and bad counsels may extenuate; yet I cannot 
help remarking that the letter is written with the pre- 
cautions of a veteran in dissimulation; and while it 
is full of what might raise expectation, contains no 
special pledge that he could be called on to redeem. 
But it was rather presumptuous to hope that he could 
foil the subtlest masters of artifice with their own 
weapons.'' 

James, impatient for this ill-omened alliance, lost no 
time in fulfilling his private stipulations with Spain. He 
published a general pardon of all penalties already in^ 
ourred for recusancy. It was designed to follow this 
up by a proclamation prohibiting &e bishops, judges, 
and other magistrates to execute any penal statute against 
the catholics. But the lord-keeper, Inshop Williams, 
hesitated at so unpopular a stretch of power.' And, the 
rupture with Spain ensuing almost immediately, the king, 
with a singular defiance of all honest men's opinions. 



1 Hardwicke Papers, p. 452, whore 
the letter is printed in Latin. The 
translation, in Wilson, Bushworth, a&d 
Cabala, p. 214, is not by any means 
exact, going in several places much be- 
yond the originaL If Htune knew no- 
tiiing but the translation, as is most 
probable, we may well be astonished at 
his way of dismissing this business ; that, 

the prince having received a very civil 
letter from the pope, he was induced to 
return a very civil answer." Clarendon 
saw it in a different li|^t: Clar. State 
Papers, ii. 337. 

Urban VIIL had succeeded Gregory 
XV. before the arrival of Charles's letter, 
pe answered it of course in a style of 
approbation, and so as to give the ut- 
most meaning to the prince's compli- 



ments, expressing his satis&ction, '*cinii 
pontificem Romanum ex officii genere 
colere prinoeps Britannus indperet, &c. 
BushwArth, voL i. p. 98. 

It is said by Howell, who was then on 
the spot, that the prince never used the 
service of the church of En^nd while 
he was at Madrid, though two diaplains, 
church-plate, &c., had been sent over. 
Howell's Letters, p. 140. Bristol and 
Buckingham charged each other with 
advising Chaiies to embrace the Romish 
religion; and he himself, in a letter to 
Bristol, Jan. 21. 1625-6, imputes this to 
him in the most positive terms. Cabala, 
p. 11, 4to. edit As to Buckingham's 
willingness to see this step taken, ihen 
can, I presume, be little doubt 

' Bushworth ; Cabala, p. 19. 
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though the secret articles of the late treaty had become 
generally known, declared, in his first speech to parlia- 
ment in 1624, Hiat " he had only thought good some- 
times to wink and conniye at the execution of some 
penal laws, and not to go on so rigorously as at other 
times, but not to dispense with any, or to forbid or alter 
any, that concern religion'; he never permitted or yielded, 
he never did think it with his heart, nor spoke it with 
his mouth."* 

, When James, soon after this, not yet taught by ex- 
perience to avoid a Eomish alliance, demanded the hand 
of Henrietta Maria for his son, Eichelieu thought him- 
self bound by policy and honour as well as religion to 
obtain the same or greater advantages for the !]^glish 
catholics than had been promised in the former nego- 
tiation. Henrietta was to have the education of her 
children till they reached the age of twelve ; thus were 
added two years, at a time of life when the mind be- 
comes susceptible of lasting impressions, to the term at 
which, by the treaty with Spain, the mother's superin- 
tendence was to cease.* Yet there is the strongest reason 
to believe that this condition was merely inserted for the 
honour of the French crown, with a secret imderstanding 
that it should never be executed." In fact, the royf2 
children were placed at a very early age imder protestant 
governors of the king's appointment; nor does Henrietta 
appear to have ever insisted on her right. That James 
and Charles should have incurred the scandal of this 
engagement, since the articles, though called private, 
must be expected to transpire, without any real inten- 
tions of performing it, is an additional instance of that 
arrogant contempt of public opinion which distinguished 
the Stuart family. It was stipulated in the same private 
articles that prisoners on the score of religion should 
be set at liberty, and that none should be molested iri 
future.'' These promises were irregularly fulfilled, ac- 

* ParL Hist 13Y5. Both hotuses, Kensington (better known afterwards as 

however, Joined In an address that the earl of Holland), the king's ambassador 

laws against recusants might be put in at Paris for this marriage treaty ; in the 

execution. Id. 1408. And the commons appendix to Clarendon State Papers, voL 

returned again to the charge afterwards. 11. p. v. vllL ix. 

Idem, 1484. * Hardwicke Papers, i. 536. Birch*, 

t Rushworth. in one of those volumes given by hbn to 

, ° See A series of letters from lord the British Museum (and which ought 
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cording to the terms on which Charles stood with his 
brother-in-law. Sometimes general orders were issued 

to be pablished according to bis own in- deritil, with all this good-will on tbe 
tentlon), has made several extracts from part of their court, that the English 
the MSb despatches of Tillieres, the catholics should now send a letter to re- 
French ambassador, which illustrate this quest the granting of the dispensation, 
negotiation. The pope, it seems, stood A few days after, Dec 26, the ambassador 
off turn, granting the dispensation, re- announces the Mug's letter to the arch- 
quiring that the English catholic clergy bishops, directing them to stop the pro- 
should represent to him their approbation secuUon of catholics, the enlargement of 
of the marriage. He was informed that prisoners on the score of religion, and the 
the cardinal had obtained terms much written promises of the king and prince 
more favourable for the catholics than to let the catholics ei\}oy more liberty 
in the Spanish treaty. In short, they than they would have had by virtue of 
evidently funded themselves to have the treaty wilh Spain. On the credit of 
gained a full assurance of toleration; this Louis wrote on the 23Td of January, 
nor could the match have been effected to request six or eight ships of war to 
on any other terms. The Frendi minister employ against Soubise, ihe chief of the 
writes to Louits XUL £rom London, Ht^gonots; with which, as is well known, 
October 6, 1634, that he had obtained a Charles complied in the ensuing summer, 
supersedeas of all prosecutions, more than The king's letter above mentioned does 
themselves expected, or could have be- not, I believe, appear. But his ambas- 
lieved 'possible ; en somme, un acte trhs sadors, Carlisle and Holland, had pro- 
pnblique, et qui fut resolu en plein con- mised in his name that he would give a 
sell, le dit roi I'ayant assemble expr^s written promise, on the word and honour 
pour cela le Jour d'hier." The pope of a king, which the prince and a secre- 
agreed to appoint a bishop for England, tary of state should also sign, that all 
nominated by the king of France. Oct 22. his Roman catholic sul^ects should enjoy 
The oath of allegiance, however, was a more freedom as to their religion than 
stumbling-block; the king could not they could have had by any articles agreed 
change it by his own authority and esta- on with Spain; not being mdested in 
blish another in parliament, " ou la fac- their persons or property for their pro- 
tion des puritains prMomine, de sorte fession and exercise of their religion, 
qu'ils peuvent ce qu'ils veulent" Buck- provided they used their liberty with 
ingham however promised " de nous faire moderation, and rendered due submission 
obtenir I'assuranoe que votre m^Jest^ to the king, who would not force them 
dMn tant, que les catholiques de ce pais to any oath contrary to their religion, 
neseront jamais inquiet^ pour la raison This was signed 18th Nov. Hardw. 
du serment de fidAit^. du quel votre pap. 546. 

majestd a si souvent oUI parler." Dec 23. Yet after this concession on the king's 
He speaks the same day of an aadience part the French cabinet was encouraged 
he had of king James, who promised hy it to ask for a "direct and public 
never to persecute his catholic suttjects, toleration, not by connivance, promise, or 
nor desire of them any oath which spoke ^rit secret, but by a public notification 
of the pope's spiritual authority, " mais to aU the Roman catholics, and that of 
seulement un acte de la reconnoissance all his majesty *s kingdoms whatsoever, 
de la domination temporelle que Dieu lui confirmed by his majesty's** and the 
a donn^e, et qu'ils auroient en consid^ prince's oath, and attested by a public act, 
ration de votre majesty, etde la confiance whereof a copy to be delivered to the 
que vous prenez en sa parole, beaucoup pope or his minister, and the same to 
plus de liberte qu'ils n'auroient eu en bind his m^esty and the prince's suc- 
vertu des articles du traits d'Espagne." cessors for ever.'' Id. p. 552. The ambas- 
The French advised that no parliament sadors expressed the strongest indignation 
should be called till Henrietta should at this proposal, on which the French did 
come over, *'de qui la presence serviroit not think fit to insist In all this 
de bride aux puritains." It is not w<m- wretched negotiation James was as mudi 
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to suidpeiid all penal laws against papists ; again, by 
capricious i^haoge of policj, all ofificers and judges are 
directed to proceed in their execution ; and this severity 
gave place in its turn to a renewed season of indulgence. 
If these alternations were not very satisfactory to the 
catholics, the whole scheme of lenity displeased and 
alarmed the protestants. Tolerance, in any extensive 
sense, of that proscribed worship, was equally abhorrent 
to the prelatist and the puritan ; though one would have 



the other was zealdus to eradicate. But, had they been 
, capable of more liberal reasoning upon this subject, 
there was enough to justify their indignation at this 
attempt to sweep away the restrictive code established 
by so many statutes, and so long deemed essential to 
the security of their chufch, by an unconstitutional ex* 
ertion of the prerogative, prompted by no more worthy 
motive than compliance with a foreign power, and tend- 
ing to confirm suspicions of the king's wavering between 
the two religions, or his indifferenoe to either. In the 
very fii^t months of his reign, and while that parliament 
was sitting which has been reproached for its parsimony, 
he sent a fleet to assist the French king in blocking up 
the port of Eochelle ; and, with utter disregard of the 
national honour, ordered the admiral, who reported that 
the sailors would not fight against protestants, to sail to 
Dieppe, and give up his ships into the possession of 
France/ Bis subsequent alfiance with the Hugonot 
party in consequence merely of Buckingham's unwar- 
rantable hostility to France, founded on the most extra- 
ordinary motives, could not redeem, in the eyes of the 
nation, this instance of lukewarmness, to say the least, 



the dope as he had been in fhe fonner, he relates himielf, in fheoonrae of several 

expecting that France would assist in the conferences with the king on that 8al^)ect» 

recovery of the Palatinate, towards whichi was asaared by him that he was destrons 

in spite of promises, she took no steps, of re^tering the fold of the chnich. 

Bichelien had said, " Donnez-nous des Wilson in Kennet, p. 78$, note by Well- 

prgtres, et nous voos donnerons des wood. I have not seen Uie original pas- 

oolonels." Id. Pt 638. Charles ooiUd sage; but Dr. Lingard pnts by no means 

hardly be expected to keep his engager so strong an intevpietation on the king's 

ments as to the catholics, when he found words, as related by the archbishop : vol. 

bhnself so grossly outwitted. Uu 323. 

It was during this marriage-treaty of ^ Kennet, p. vi ; Rushworth ; I^igard, 

1024 tbAt the archbishop of Embruw, as !«. 363 , Cabala, p. 144. 




domestic exercise, which 
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in the general cause of the Befbrmation, Later ages have 
had means of estimating the attachment of Chicles the 
First to protestantism, which his contemporaries in that 
early period of his reign did not enjoy ; and titds has led 
some to treat the apprehensions of parliament as either in^^ 
sincere or preposterously unjust. But can this be fairly 
pretended by any one who has acquainted himself wiib 
the course of proceedings on the Spanish marria^, the 
whole of which was revealed by the earl of Bristol to 
the house of lords ? Was there nothing, again, to excite 
alarm in the frequent conversiona of persons of high 
rank to popexy, in the more dangerous partialities of 
many more, in the evident bias of certaii^ distinguished 
churchmen to tcmets rejected at the Befonnation ? The 
course pursued with respect to religious matters after the 
dissolution of parliament in 1629, to which I shall pre* 
sently advert, did by no means show the mii^vings of 
that assembly to have been ill founded. 

It was neither, however, the Arminian opinions of the 
higher clergy, nor even their supposed leaning unoonstitao 
towards those of Eome, that chiefly rendered pro^^uSfeS 
them obnoxious to the t^ommons. They had W the ugb- 
studiously inculcated that resistance to the ^^<^*»P»r*y- 
commajads of rulers was in every conceivable instance 
a heinous sin ; a tenet so evidently subversive of all civil 
liberty that it can be little worth while to argue about 
right 9nd privilege, wherever it has obtained a real hold 
on the understanding and conscience of a natipn. This had 
very early been adopted by the Anglican reformers, as a 
barrier against the disa£fection of those who adhere^ to 
the ancient religion, and in order to exhibit their own 
loyalty in a more £a.vourabIe light. The homily against 
wilful disobedience and rebellion was written on occa- 
sion of the rising of the northern eaxls in 1569, and is 
fuU of temporary and even personal aUusions.' But the 

* "God alloweth Qi is aaid in thia thecbToniclesof ourowncoimtry, callto 

h<»xiily, anu>ng other paan^ses to the same mind so xnaay lebelUons of old tiiq«, ami 

effect) neither the dignity of any person, some yet fresh in memory i ye ahaU, not 

nor the mnltitade jiS people, nor the find that Grod ever prospered any vebeU 

weight of any cavi^, as sujficient for the Uon agahiat their natural and lawful 

which the sulijecta may 'move rebellion prince, but contrariwise, that the rebela 

against their princes." The next sentence were overthrown a^ dain, and such as 

contains a bold position. "Turn over and were taken prisoners dreadfully exe- 

read the histories of all n^tians, look over cuted." They muatnteUieir doctrine by 
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same doctrine is enforced in others of those oompositionB, 
which enjoy a kind of half authority in the English 
church. It is laid down in the canons of convocation in 
1606. It IB very frequent in the writings of English 
divines, those especially who were much about the court; 
And an imluc^ preacher at Oxford, named Knight, 
about 1622, having thrown out some intimation that sub- 
jects oppressed by their prince on account of religion 
might defend themselves by arms, that university, on 
the king's highly resenting such heresy, not only cen- 
sured the preacher (who had the audacity to observe that 
the king by then sending aid to the French Hugonots 
of Eochelle, as was rumoured to be designed, had sanc- 
tioned his position), but pronounced a solemn decree 
that it is in no case lawful for subjects to make use of 
force against their princes, nor to appear offensively or 
defensively in the field against them. All pjersons pro- 
moted to degrees were to subscribe this article, and to 
take an oath that they not only at present detested the 
opposite opinion, but would at no fdture time entertain 
it. A ludicrous display of the folly and despotic spirit 
of learned academies I * * 

Those however who most strenuously denied the 
abstract right of resistance to unlawful commands were 
by no means obliged to maintain the duty of yielding 
them an active obedience. In the case of religion, it was 
necessaiy to admit that Gtodi was rather to be obeyed than 
man. Nor had it been pretended, except by the most 
servile churchmen, that subjects had no positive rights, 



the most preposterous example I have 
ever seen alleged in any book : that of the 
Viri^ Mary, who, ** being of the royal 
blood of the ancient natural kings of 
Jewry, obeyed the proclamation of Au- 
gustas to go to Bethlehem. This obedience 
of this most nqhle and most virtuous lady 
to a foreign and pagan pHnce doth well 
teadi us, who in comparison of her are 
both base and vile, what ready obedience 
we do owe to our natural and gracious 
sovereign." 

In another homily, entitled * On Obe- 
dience,' the duty of non-resistance, even 
in defence of religion, is most decidedly 
maintained ; and in such a manner as 
might have been inconvenient in case of 



a popish successor. Nor was this theory 
very consistent with .the aid and coun- 
tenance given to the United Provinces. 
Our learned churchmen, however, cared 
very little for the Dutch. They were 
more puzzled about the Maccabees. But 
that knot is cut in bishop Overall's Con- 
vocation Book hj den3ring that Antiochus 
Epiphanes had lawful possession of Palea* 
tine— a proposition not easy to be made out 
• CoUier, 724. Neal, 496. Wood's 
History of the University of Oxford, ii. 
341. Knight was sent to the Gatehouse 
prison, where he remained two years. 
Laud was the chief cause of this severity, 
if we may believe Wood ; and his own 
diary seems to confinn this. 
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in behalf of whicli they might decline compliance with 
illegal requisitions. This however was openly asserted 
in the reign of Charles. Those who refused the general 
loan of 1 626 had to encounter assaults from very different 
quarters, and were not only imprisoned, but preached at. 
Two sermons by Sibthorp and Mainwaring excited par- 
ticular attention. These men, eager for preferment, which 
they knew the readiest method to attain, taught that the 
king might take the subject's money at his pleasure, and 
that no one might refuse his demand, on penalty of dam- 
nation. '* Parliaments,'* said Mainwaring, " were not 
ordained to contribute any right to the king, but for the 
more equal imposing and more easy exacting of that 
which unto kings dotti appertain by natural and original 
law and justice, as their proper inheritance annexed to 
their imperial crowns from their birth.** ^ These extra- 
vagances of rather obscure men would have passed with 
less notice if the government had not given them the 
most indecent encouragement. Abbot, archbishop of 
Canterbury, a man of integrity, but upon that account, 
afi well as for his Calvinistic partialities, long since 
obnoxious to the courtiers, refused to license Sibthorp's 
sermon, alleging some unwarrantable passages which it 
contained. For no other cause than this, he was se^ 
questered from the exercise of his archiepiscopal juris- 
diction, and confined to a country house in Kent.*' The 



b Pari. Hist 877, 396, 410, &c. Ken- 
net, p. 30. Collier, 740, 743. This his- 
torian, though a nonjuror, is Engliafaman 
enongh to blame the doctrines of Sib- 
thorp and Mainwaring, and, consistently 
with his hig^-diurch principles. Is dis- 
pleased at the snspension of Abbot by the 
king's authority. 

state Trials, ii. 144ft. A few years 
before this, Abbot had the misfortone, 
while hunting deer in a nobleman's park, 
to shoot one of the keepers with his cross- 
bow. Williams and Laud, who then acted 
together, with some others, affected 
scruples at the archbishop's continuance 
in his fonction, on pretence that, by some 
old canon, he had become irregular in 
consequence of this accidental homicide; 
and Spelman disgraced himself by writing 
a treatise in support of this doctrine. 
James, however, had more sense than the 
VOL. I. 



antiquary, and less ill-nature than th^ 
churclmien; and the civilians gave no 
countenance to Williams^s hypocritical 
scruples. Hacket's Life of Williams, p. 
651. Biograph. Britann., art Abbot. 
Spelman's Works, part 2, p. 3. Aikin's 
James I., ii. 259. WiUiams's real ol^ect 
was to succeed the archbishop on his 
degradation. 

It may be remarked that Abbot, though 
a very worthy man, had n<9t always been 
untainted by the air of a court. He had 
not scrupled grossly to flatter the king 
(see his article in Bic^^ph. Brit, and 
Aikin, i. 368) ; and tells us himself that 
he introduced Villiers in order to sup- 
plant Somerset; which, thoufj^ well 
meant, did not become his function. Even 
in the delicate business of promising 
toleration to the catholics by the secret 
articles of the treaty with Spain, he Qk.v<i 
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house of commons, after many complaints of those eccle- 
siastics, finally proceeded against Mainwaring by im- 
peachment at the bar of the lords. He was condemned 
to pay a fine of lOOOZ., to be suspended for three years 
from his ministry, and to be incapable of holding any 
ecclesiastical dignity. Yet the king almost immediately 
pardoned Mainwaring, who became in a few years a 
bishop, as Sibthorp was promoted to an inferior dignity/ 
There seems on the whole to be very little ground 
General for ccnsure in the proceedings of this illus- 
trious parliament. I admit that, if we believe 
Charles I. to have been a gentle and beneficent monarch, 
incapable of harbouring any design against the liberties 
of his people, or those who stood forward in defence of 
their privileges, wise in the choice of his counsellors, 
and patient in listening to them, the commons may seem 
to have carried their opposition to an unreasonablie 
length. But, if he had shown himself possessed with 
such notions of his own prerogative, no matter how de^ 
rived, as could bear no effective control from fixed law, 
or from the nation's representatives ; if he was hasty 
and violent in temper, yet stooping to low arts of equi- 
vocation and insincerity ; whatever might be his estim- 
able qualities in other respects, they could act, in the 
main, no otherwise than by endeavouring to keep him 
in the power of parliament, lest his power should make 
parliament but a name. Every popular assembly, truly 
zealous in a great cause, will display more heat and 
passion than cool-blooded men after the lapse of centuries 
may wholly approve.* But so far were they from en- 

satiafaction to the king (Hardwicke Pa- they seem not to know of any other duty 

pere, i. 428), which could only be by that belongs to them." See EUls's Letters, 

compliance. This shows that the letter iii. 228, for theacconnt Mede gives of the 

in Rnshworth, ascribed to the archbishop, manner in whidi the heads of houses 

deprecating all sudi ccmcessioiig, is not forced the election of Buckingham as 

genuine. In Gabala, p. 13, it is printed chancellor of CamMdge, while the im- 

with the name of the archbishop of York, peachment was pending against him. 

Mathews. The junior masters of arts, however, made 

^ The bishops were many of them a good stand; so that it was carried 

mere sycophants of Buckingham. Besides against the eail of Beikshire only by 

LAud, Williams, and Neile. one Field, three voices. 

bishop of Llandaff, was an atfject oour- * Those who may be indttned to dis- 

tier. See a letter of his in Cabala, p. sent from my text will perhaps bow to 

118, 4to. edit Mede says (27th May, their favourite Clarendon. He says that 

1626). "I am sorry to hear they (the in the three first parliaments, though 

bJHbopg) are so habituated to flattery that there were " several distempered speeches 
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croaching, as our Tory writers pretend, on the just 
powers of a limited monarch, that they do not appear to 
have conceived, they at least never hinted at, the se- 
curities without which all they had obtained or attempted 
would become ineffectual. No one member of that house, 
in the utmost warmth of debate, is recorded to have sug- 
gested the abolition of the court of star-chamber, or any 
provision for the periodical meeting of parliament. 
Though such remedies for the greatest abuses were in 
reality consonant to the actual unrepealed law of the 
land, yet, as they implied, in the apprehension of the 
generality, a retrenchment of the king's prerogative, 
they had not yet become familiar to their hopes. In 
asserting the illegality of arbitrary detention, of com- 
pulsory loans, of tonnage and poundage levied without 
consent of parliament, they stood in defence of positive 
rights won by their fathers, the prescriptive inheritance 
of Englishmen. Twelve years more of repeated aggres- 
sions taught the Long Parliament what a few sagacious 
men might perhaps have already suspected, that they 
must recover more of their ancient constitution from 
oblivion, that they must sustain its partial weakness by 
new securities, that, in order to render the existence of 
monarchy compatible with that of freedom, they must 
not only strip it of all it had usurped, but of something 
that was its own. 

of particular persons, not fit for the reve- great courts upon those extraordinary 
rence due to his majesty," yet he " does occasions ; and whoever considers the acts 
not know any formed act of either house of power and ii\justice in the intervals of 
(for neither the remonstrance nor votes parliament will not be much scandalized 
of the last day were such) that was not at the warmth and vivacity of those 
agreeable to the wisdom and Justice of meetings." Vol. i. p. 8, edit 1826. 
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